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XAVIER BECERRA
Attorney General of California
DIANN SOKOLOFF
Supervising Deputy Attorney General
TmOoTHY J. MCDONOUGH
Deputy Attorney General
State Bar No. 235850
1515 Clay Street, 20th Floor
P.O. Box 70550
QOakland, CA 94612-0550
Telephone: (510) 879-0294
Facsimile: (510) 622-2270
E-mail: Tim.McDonough@doj.ca.gov
Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR

1. Patrick Dorais (Complainant) brings this Accusation solely in his official capacity as -

the Chief of the Bureau of Automotive Repair, Department of Consumer Affairs.

1

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. M/ \ #2140
MS AUTO REPAIR; MOHAMMED
SAHID ' :
501 South Norfolk Street |{ACCUSATION
San Mateo, CA 94401
Automotive Repair Dealer Registration No.
ARD 223079
Smog Check Station License No, RC 223079
and |
ANDY PHONG TRAN
3326 Coachlight Drive
San Jose, CA 95111
Smog Check Inspector No. EO 636650
Respondent.
Complainant alleges:
PARTIES
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2, ‘In 200‘2, the Bureau of Automotive Repair issued Automotive Repair Dealer
Registration Number ARD 223079 to Moharamed Sahid, doing business as MS Auto Repair
(Respondent MS Auto). The Automotive Repair Dealer Registration was in full force and effect
at all times relevant to the charges brought in this Accusation and willlexpire on July 31, 2018,
unless renewed,

3. On or about October 3 1, 2002, the Bureau of Automotive Repair issued Smog Check
Station License Numbet RC 223079 to MS Auto Repair; Mohammed Sahid (Respondent MS
Auto). The Smog Check Station License was in full force and offect at all times relevant to the
charges brought in this Accusation and will expire on July 31, 2018,hunless rencwed.

4. On or about March 18, 2014, the ‘Bureau of Automotive Repair issued Smog Check
Inspector Number EO 636650 to Andy Phong Tran (Respondent Tran). The Smog Check |
Inspector License was in full force and effect at all times relevant to the chatges brought in this
Accusation and will expire on May 31, 2018, unless renewed.

JURISDICTION

5. This Accusation is brought before the Director of the Department of Consumer

Affairs (Director) for the Burcau of Automotive Repair, under the authority of the following laws.

6.  Business and Professions Code (Code) section 118, subdivision (b), provides that the

suspension, expiration, surrender, or cancellation of a license shall not deptive the Board,

‘Registrar, or Director of jurisdiction to proceed with a disciplinary action during the petiod within

which the license may be renewed, restored, reissued or reinstated.

7. Section 9884.13 of tlie Code provides, in relevant part, that the expiration of & valid
rogistration shall not deprive the director or chief of jurisdiction to proéeed with a disciplinary
proceeding against an automotive repair dealer or to render a decision invalidating a registration
temporarily or permanently, '

8, Section 44002 of the Health and Safety Code provides, in 1‘elévant part, that the
Director has all the powers and authority granted under the Automotive Repair Act for enforcing

the Motor Vehicle Inspection Program.
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.dealer for any of the following acts or omissions related to the conduct of the business of the

9,  Section 44072.6 of the Health and Safety Code- provides, in relevant part, that the
expiratidn or suspension of a license by operation of law, or by order or decision of thé Director
of Consumer Affairs, or a court of law, or the voluntary surrender of the liceﬁse shall'ﬁot deprive
the Director of jurisdiction to proceed with disciplinary action. |

10, Code scction 477 provides, in pertinent patt, that “Board” 11101udes “burcau,”
“commission,” “committee,” “department,” “division,” “examining committes,” “pro gram,” and
“agency.” “License’ includes certificate, registration or other means to engage in a business or
profession 'regula'ted by the code, |

_ STATUTES AND REGULATIONS
11.  Section 9884,7 of the Code states, in relevant part: |
"(a) The director, where the automotive repair dealer cannot show there was a bona fide

etror, may deny, suspend, revoke, or place on probation the registration of an automotive repair

automolive repair dealer, which are done by the automotive repair dealer or any automotive
teclmiéidp, employee, pariner, officet, or member of the automotive repair dealer.

(1) Making or authorizing in any manner or by any means whatever any statement written
ot oral which is untrue or misleading, and which is known, or which by the exetcise of reasonable

care should be known, to be untrue or misleading.
(4) Any other conduct which constitutes fraud.

(6) Failure in any material respect to comply with the provisions of this chapter or
regulatlons adopted pursuant to it."

12.  Section 9889.22 of the Code states:

"The willful making of any false statement or entry with regard to a material matter iﬁ any-
oath, affidavit, certi'ﬁcate of compliance or noncompliance, or application form which is required
by this chapter or Chapter 5 (commencing with Section 44000) of Part 5 of Division 26 of the

Health and Safety Code constitutes perjury and is punishable as provided in the Penal Code."

3
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13, Section 44012 of the Health and Safety Code states, in relevant part:

"The test at the smog check stations shall be performed in accordance with procedures
prescribed by the department, pursuant to Section 44013, shall require, at a minimum, loaded
mode dynamometer testing in enhanced arcas, and two-speed testing in all other program areas,

and shall ensure all of the following;

"(f) A visual or functional check is made of emission control devices specified by thé
department, including the catalytic converter in those instances in which the department
determines it to be necessary to meet the findings of Sgction 44001, The visual or functional
check shall be performed .in accordance with procedures preséribed by the department.”

14, Section 44032 of the Health and Safety Code states, in relevant part;

"No person shall perform, for compensation, tests or 1'epa1'rs'of emission control devices or
systenis of motor vehicles required by this chapter unless the person performing the test or repair
is a qualificd smog check technician and the test or repair is performed at a licensed sinog check
station, Qualified tecMcians shall perform tests of emission control devices and systems in
accordance with Section 44012." o

15.  Section 44059 of the Health and Safety Code states:

"The willful making of any false statement or entry with regard to a material matter in any

oath, affidavit, certificate of compliance or noncompliance, or application form which is tequired

- by this chapter or Chapter 20.3 (commencing with Section 9880) of Division 3 of the Business

and Professions Code,_ constitutes perjury and is punishable as provided in the Penal Code."

16.  Health and Safety Code, section 44072.2, states, in relevant part;

“The director may suspend, revbke, ot take other disciplinary action against a license as
provided in this article if ‘the_ licensee, or any partner, Qfﬁcci', or director ‘theredf, does any of the
following: |

“(a) Violates any section of this chapter [the Motor Vohicle Inspection Program (Health and
Saf. Code, § 44000, et seq.)] and the regulations adopted pursvant to it, which related to the

licensed activities.
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“(d) Commits any act involving dishonesty, fraud, or deceit whereby another is injured.”

17.  California Code of Regulations, title 16, section 3340.35, states: |

"(a) A licensed station shall purchase certificates of compliance and noncompliance from
the bureau .or an authorized .;ctgent of the bureau only,l and under the following terms and
conditions: |

"(1) A certificate of compliance or noncompliance shall be purchased by a licensed station
for a fee determined iaursuant to section 3340.35.1 of these regulations; and

"(2) lFull payment is reqﬁired at the time the certificates are ordered.

"b) A licensed statiofl shall not sell or otherwise transfer unused certificates to anothér
licensed s_tétidn, to a new c;wner of the business, or to any person other than a customer whose
vehicle has been inspected in accordance with the procedures specified in section 3340.42 of this
article,

"(c) A licensed station shall issue a certificate of compliance or 1101}é0n1p1ia1lce to the
owner ot dperator of any vehicle that has been il1spected in accordance with the ﬁl‘ocedures
specified in section 3340.42 of ﬂ;liS article and has all the required emission control equipment
and devices installed andfuﬂctioning cortectly. The following conditidﬁs shall apply:

"(1) Customers shall be-charge'd the same price for certificates as that paid by the licensed
station; and |

"(2) Sales tax shall not be assessed on the pri(;e of cerﬁﬁcates.

"(d) N6 person shall sell, issue, cause or permit to be issued any certificate purported to be
a valid certificate of compliance or noncompliance unless duly licensed to do so.

"{&) A repair cost waivet or an economic hardship extension shall be the same foe as a
cottificate of compliance or noncbmpliance."

18. California Code of Regulatipns, title 16, section 3340.41, states:

"(a) A licensed station shall give a copy of the test report printed from the emissions

" inspection system to the customer, The report shall be attached to the customer's invoice.
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"(b) No person shall enter into the emissions inspection system any access or qualification
number othér than as authorized by the bureau, nor in any way tamper with the emissions
inspection system.

"(c) No person éhall enter into the emissions inspection system any vehicle identification
information or emission control system identiﬁcation_ data for any vehicle other than the one being |
tested, Nor shall any person knowingly enter into the emissioné inspection system any false
information about the vehicle being tested. |

"(d) The specifications and prbcedures required by Section 44016 of the Health and Safety

- Code shall be the vehicle manufacturet's recommended procedures for emission problem
: . p

diagnosis and repair or the emission diagnosis and repair procedures found in industry-standard
reference manuals and periodicals published by nationally recognized repair information
providers. Smog check stations and smog check technicians sllail; ata 1niﬁimum, follow the
applicable specifications ahd procedures whén diagnosing defects or performing repairs for -
vehicles that fail a smog check test. |

"(e) A smog check station shall not perform an iﬁitial teét, except for an official pre-test, on
or issue a certificate of compliance to any Vehi_,clf; that has been dirocted to a test-only station for
its biennial smog check pursuant to Sections 44010.5 or 44014.7 of the Health and Safety Code,
unless the station is licensed as a test-only station pursuant to subdivision (b) of Section 44014 of
the Health and Safety Code, The reinspection and certification of test-only directed vehicle that
has faile(i an initial test at a test-only station and has undergone subsequent repaits to correct the
cause of the failure, may be performed by a test-only station, or by a test-and- repair station that
performs fhose ropairs and that is also certified as a Gold Shicld station pursuant to Section
44014.2 of the Health and Saféty Code and Article 10 (commencing with SGCtiOlll 3392. 1} of this
chapter.

19. California Code of Regulations, title 16, seqtion 3340.42, states:

"Smog chelclc inspecﬁon methods are prescribed in the Smog Check Manual, referenced by

section 3340.45.
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“(a) All vehicles subject to a smog check inspection, shall recetve one of the following test
methods:

“(1) A loaded-mode test shall be the test method used to in‘spect 1976 - 1999 model-year
vehicle, except diesel~p0wéred, 1'egistered in tﬁé enthanced prografn arcas of the state. The
loaded-mode test shall measure hydrocarbon, carbon monoxide, carbon dioxide and oxides of
nitrogen emissions, as qont‘ained in the bureau's speoiﬁcétions referenced in subsection (a) of

Section 3340,17 of this article. The loéded—mode test shall use Acceleration Simulation Mode

| (ASM) test equipmeﬁt, including a chassig dynamometer, certified by the burean.

“On and after March 31, 2010, exhaust emissions from a vehicle subject to this inspection

shall be measured and compared to the emissions ﬂé.ndards shown in the Vehicle Look-up Table

- (VLT) Row Specific Emissions Standards (Cutpoints) Table, dated March 2010, which is hereby

incorporated by reference. If the emissions standards for a specific vehicle are not included in this
table then the exhaust emissions shall be compared to the emissions standards set forth in TABLE

I ot TABLE II, as applicable, A vehicle passes the loaded-mode test if all of its measured

emissions are less than o equal to the applicable emission standards specified in the applicable

table,
“2) A two-speed idle mode test shall be the test method used to inspect 1976 - 1999 model-
year vehicles, except diesel-powered, registered in all program areas of the state, except in those

areas of the state where the enhanced program has been implemented. The two-speed idle mode

. test shall measure hydrocarbon, carbon monoxide and carbon dioxide emissions at high RPM and-

again at idle RPM, as contained in the bureau's specifications referenced in subsection (a) of
Section 3340.17 of this article, Exhaust emissions from a vehicle subjéot to this ingpection shall
be measured and compared to the emission standards set forth in this section and as shown in
TABLEIIL. A vehicle passes the two-speed idle mode test if all of its meaéured emissions are
less than or equal to the applicable emissions standards specified in Table I11.

“(3) An OBD-focused test, shall be the test method vsed to inspect gasoline-powered
vehicles 2000 model-year and newer, and diesel~p'owlered vehicles 1998 1110del;yea1' and newer,

The OBD test failurc criteria are specified in section 3340.42.2.

7
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“(b) In addition to subsection (a), all vehicles subject to the smog check prdgram shall
receive the following: | ‘

“(1) A visual inspection of emission control components and systems to verify the vehicle's
emission control systems are properly installed. |

“(2) A functional inspection of emission control systems as specified in the Smog Check.
Manual, referenced by section 3340.45, which may include an OBD test; to verify their proper
operation.,

“.‘(c) The bureau may 1'_equire any combination of the inspection methods in sections (a) and
(b) under any of the following circumstances:

“(1) Vehicles that the department randomly selects pursuant to Health and Safety Code
section 44014.7 as a means of identifying potential operational problems with vehicle OBD
systemé

“(2) Velucles identified by the bureau as being operatlonally or physwally incompatible

‘Wlth inspection equipment,

“(3) Vehigles with OBD systems that have demonstfated operational problems,

‘f(d) Pﬁrsuant td section 39032.5 of'.the Health and Safety Code, gross polluter standards are
as follows: | | |

“(1) A gross polluter means a vehicle with excess hydrocarbon, carbon monoxide, or oxides
of nitrogen emissions pursuant to the gross polluter emissions standards included in the tables
described in subsection (a), as applicable,

| “(2) Vehicles with emission levels exceeding the emission standards for gross polluters

during an initial inspection will be cqnsidered gross polluters and the provisions pertaining to
groés polluting vehicles will apply, including, but not limited to, sections 44014.5, 44015, and
44081 of the Health and Safety Code, |

“3) A é‘oss polluting vehicle shall not be passed or issued a certificate of compliance until
the vehicle's emissions are reduced to or below the applicable emissions standards for the vehicle
included in the tables described in subsection (a), as applicable. However, the provisions

described in section 44017 of the Health and Safety Code may apply.

8
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“(4) This subsection applies in all program areas statewide to vehicles requiring inspection
putsuant to sections 44005 and 44011 of the Health and Safety Code." |

| 20, California Code of Reguleltidtls, title 16, section 3371, states:

"No dealer shall publish, utter, or make or cauée to be published, uttered, or made any false
or misleadiné statement or advertisement which is known to be false or misleading, or which by
the exercise 'of reasonable care should be known to be false or misleading, Advertisements and |
advertising signs shall clearly sh'ow the following;: _

"(a) Firm Name and Address. The dealer's firm name and address as they appeat on the
State registration certificate as an automotive repair dealer; and

"(b) Teleph‘one Number. If a telephone number apﬁears in an"advertisément or oh an
advertising éign, this number shall be the same number as that listed for the dealer’s firm name
and address in the telephone directory, or in the telephone company records if such oumber is
assigned to the dealer subsequent to the publication of such telephone directory."

21, California Code of Regulations, title 16, section 3373, states:

'"No automotive repair dealer or individual in charge shall, in filling out an estimate,
i11voi¢e, or wark order, 61‘ record required to be maintained by section 3340.15(f) of this chapter,
withhold therefrom ot insert therein any statement or information which will cause any such
document to be false or miskading,_'or where the tendency or effect thereby would be to mislead
or deceive customers, prospective customers, or the public,”

COST RECOVERY

22, Section 125.3 of the Code provides, in relevant part, that the Board may request the
administrative law judge to direct a licentiate found to have committed a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
enforéement of the case, with failure of the licentiate to comply subjecting the license to not being
renewed or reinstated. If a case settles, recovery of inrvestigation and enforcement costs may be
inecluded in a stipulated settlement,

I/
7
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Smog Check Program was updated and now requires smog inspectors and stations to use the

inspected and “like vehicles” inspected. Like vehicles are vehicles of the same manufacturer,

FACTUAL ALLEGATIONS
23.  In 2017, Bureau representative Fidel Reyes (Reyes) reviewed the OIS Data for
Vehicles‘inspeclted bj‘( Respondent Tran using the BAR-OIS at MS Auto Repair between Febtuary
22,2017, and March 8, 2017, During Reyes’s investigation, he accessed the Vehicle Information
Database (VID), and performed a focused roview of BAR-OIS test data for MS Auto Repair.
BAR-OIS test data is the OBD information transmitted during a smog inspection from the |

computet of the vehicle being inépecteci to the BAR-OIS, Beginning March 9, 2015, California’s

BAR-OIS computer system duting smog inspections, for most model year 2000 and newer
gasoline and hybrid vehicles, and most 1998 and newer diesel vehicles, The BAR-OIS consists of
aBAR—certiﬁed Data Acquisition Device (DAD), computer, bar codé scanner, and printer. The- '
DAD serves as an on-board diagnostic (OBD) scén tool. The DAD is an interface box that
connects the computor containing the BAR-OIS software to the diagnostic link connector (DLC)
of the vehicle béing inspected. When requested by the BAR-OIS sofiware, the DAD retrieves .
data from the vehicle’s on-board computer system (OBD II); | ‘

24.  The information obtained by the BAR-OIS software during a smog inspection is
organized in a detailed inspection repd,rt for each vehicle inspected and is known as a BAR-OIS
Test Detail. The BAR-OIS Test Detail contains information segregated into eight different blocks |
titled as follows: Station, Vehicle, Test Status, Visual Details, Functional Details, OBDII Details,
OBDII Readiness Monitor Status, and OBDII DTC Details. For the purposes of Reyes’s
investigation of Respondent MS A:uto, he focused on information in the “Vehicle” and “OBDII

Details” blocks because they contain a unique combination of information for the vehicle being

model, and model year that were inspected on the BAR-OIS. The unique combination of

information analyzed by Reyes includes the eVIN, PID count, and protocol. Reyes compared the

eVIN, communication protocol, and PID count for a vehicle that was certified to like vehicles.
25.  Reyes identified twelve vehicles certified by Respondents MS Auto and Tran

between approximately February 22, 2017, and March 8, 2017, that failed to transmit the expected
10
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eVIN, protocol, and PID count, The data transmitted during Respondent Tran’s inspections either
differed from the OIS data thé vehicl_es transmitted during other inspections, or the data was
inconsistent with the OIS data transmitted by “like w)ehicles” inspected, or both.

26, The OIS Data transmitted by the vehicles during the other inspections was
consistent with the OIS Data transmitted by li'ke vehicles inspected, The OIS Data transinittcd by'
the twelve vehicles identified by Reyes was not consistent with OIS Data for like vehicles
inspected. _ . |

- 27.  Reyes’s review of The BAR-OIS data for the vehicles certified by Respondents
M5 Auto and Tran during the above time period revealed a pattern of fraudulent smog inspections |
that resulted in the issuance of fraudulent certificates of compliance. There were at least twelve
instances in which Respondent Tran certified vehicles that were not connected to the DAD during
fhe SMOg inspectioﬁ. Therefore, Respondent Tran oleém—plugged twelve vehicles, resulting in
Respondent MS Auto is‘suing twelve fraudulont Certificates of Compliance between
appréximately February 22, 2017, and March 8, 2017. 'The details of each instance of clean-
plugging is as follows:

28.  Clean Plug Number 1: _

oA Reyes’s review of the OIS test OBD Inspection List for MS Al;lto Repair indicated
that on Fébmary 22,2017, Respondenf Tran inspected a 2009 Ford F350 Supér Duty Truck, VIN
1IFTWW3 1R09EA8027 6, and Respondent MS Auto issued Slﬁog Certificate of Compliance Né.
ZP889405C, The QIS Test Data shows that dufing T i'an’s inspection, an eVIN was not
transmitted, the communication protocol was listed as 1914, and the PID count was 19,
Comparative OIS 'i‘est Duata for approximately 228 like 2009 Ford F350 Super Duty trucks show
that 98.7% of the time they transmit their 6VIN , they transmit a communication protocol of

ICAN11btS, and they transmit a PID count of 29 or 29/15'.

! Some vehicles will repot two or more PID counts, In those instances, multiple
electroni¢ control units are reporting their respective PID counts. In most cases the first number
reported is the PID count from the vehicle’s OBD II Electronic Controf Unit.

i1
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_ b. Furthermbre, on February 10, 2017, the same 2009 Ford F350 Super Duty truck,
VIN IFTWW31R09EA80276, failed a BAR-OIS inspection at another station, During that
inspection, the cotrect eVIN was reported, the communication protocol was through the designed
protocol of ICAN11bt5, and the expected PID count of 29/15 was transmitted. |

29, Clean Plug Numboi 2:

a. Reyos’s review of the OIS test OBD Inspection List for MS Auto Repair indicated

-that on Fobruary 22, 2017, Respondent Tran inspected a 2006 Ford F150 Sliper Crew truck, VIN

IFTRW12W56KD37676, and Respondent MS Auto issued Smog Certificate of Compliance No.
ZP889410C, The OIS Test Data shows that duting Tran’s inspection, an eVIN wag nbt
traﬁsmitted, the.communicati.on iorotocol was listed as 1914, and the PID count was 19.
Compai‘dti% OIS Test bata for épproximately 1,000 like 2006 Ford ¥150 Super Crew trucks
show that 98.8% of the time they transmit their eVIN, they transmit a communication protocol of
ICANI 1645, and they transmit a PID count of 47, |

b.  Furthermore, on April 22, 2015 the same 2006 YFord F150 Super Crew truck, VIN
IFTRW12W56KD37676, passed a BAR~OIS Smog Check inspection at another facility. During
that inspection, the correct eVIN was 1'ei301‘ted, the communication was through the expected
protocol of ICANT1btS, and fhe expected PID count of 47 was transmitted, |

30.  Cloan Plug Number 3; | |
a.  Reyes's review of'the OIS test OBD Inspection List for MS Auto Repair indiuated

that on February 23, 2017, Respondent Tran 1nspectec1 a 2006 GMC Sierta K2500 Heavy Duty
truck, VIN 1GTHK23D46F151940, and Respondent MS Auto issued Stnog Cel tificate of ‘
Compliance No. ZP889429C, The OIS Test Data shows that during Tran’s inspection, an eVIN
was not transmitted, the communication protocol was listed aé 1914, and the PID count was 19,
Comparative OIS Test Data for approximately 962 like 2006 GMC Sietra K2500 Heavy Duty
trucks show that 99% of the time they transmit the correct eVIN, they transmit a communication
protocol of ICAN11bt5, and they transmit a PID count of 26/9/3 or 28/9/3,

b.  Furthermore, on April 23, 2015, the same 2006 GMC Sierra X2500 Héavy Duty
truck, VIN 1GTHK23D46F151940, passed a BAR-OIS inspection at another station. Durihg that

12
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inspectiqn', the correct eVIN number of 1GTHK23D46F151940 was reported, the communication
was through the expected protocol of ICAN11bt5, and the expected PID count of 26/9/3 was
trangmitted.

31, Clean Plug Number 4: A

a. Reyes’s review of the OIS test OBD Ingpection List for MS Auto Repair indicated
that on February 24 2017, Respondent Tran inspected a 2004 Ford F150 truck, VIN
IFTPX14594NB87219, and Respondent MS Auto issued Smog Certificate of Compliance No.
ZP889439C. The OIS Test Data shows that during Tran’s inspection, an éVIN was not reported,
the communication protocol was listed as 1914, émd the; PID count was.19. Comparativé OIS Test
Data for approximately 1000 like 2004 Ford F150 trucks show that 98.8% of the time they
transmit the correct eVIN, they transmit a communication protocol of ICAN11bt5, and they
transmit a PID cbunt of 27, '

b.  Furthermore, on February 7, 2017, the same 2004 Ford F150 truck, VIN

1FTPX14594NB87219, failed a BAR-OIS inspection at another station. During that inspection,

the correct eVIN was reported, the communication was through the exf)eoted protocol of
ICANT1bt5, and the expected PID count of 27 was transmitted..

32, Clean Plug Number 5: |

. Reyes’s review of the OIS test OBD Inspection List for MS Au_to Repair indicated
that on February 24, 2017, Respondent Tran inspected a 2(_)08 Chewolet.Tahoe C1500, VIN
IGNFC130987207924, and Respondent MS Auto issued smog certificate of compliance No.
ZP889447C; The OIS Test Data shows that during Tran’s inspection, an 6VIN was not toported,
the communication protocol was listed as 1914, and the PID count was 19. thpzﬁ*ative OIS Test
Data for approximately 1000 like 2008 Chevrolet Tahoe C1500 show that 99.6 % of the time they
transmit the correct eVIN, they transmit a communication protocol of ICAN11bt5, and they
transmit a PID count of 44/7/8,

b.  Furthermore, on February 29, 2016, the same 2008 Chevrolet Tahoe C1500, VIN |

1GNFCISO98i 207924, passed a BAR-OIS at another facility. During that inspection, the cotrect

13
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eVIN was reported, the communication was through the expected protocol of ICAN11bt5, and the |
expected PID count of 44/7/8 was reported,
33.  Clean Plug Number 6; |

. Reyes’s review of the OIS test OBD Inspection List for MS Auto'Repair indicated

‘that on February 24, 2017, Respondent Tran inspected a 2008 Mercedes Benz CLK 35 0, VIN

WDBTJ56H881239470, and Respondent MS Auto issued Smog Certificate of Compliance No
ZP889450C, The OIS Test Data shows that during Tran’s inspection, an eVIN was not roported,
the communication protocol was listed as 1914, and the PID count was 19. Comﬁarative OIS Test
Data for approximétteh 967 lil{e 2008 Mercedes Benz CLK 350, show that 99.8% of the time they
transmit the correct eVIN, they transmit a communication protocol of ICAN] 1bt5, and they
transmit & PID count of 44 or 44/12, |

b. . Furthermore, on January 2, 2017, the same 2008 Mercedes Benz CLK 350, VIN

| WDBTI56H88F239470, failed a BAR-OIS inspection at another facility. During that inspection,

the correct eVIN was reported, the communication was through the expected protocol of
ICANT1bt5, and the expected PID count of44/12 was reported.
| 34, Clean Plug Number 7:

a. | Reyes’s review of the OIS test OBD Inspection List for MS Auto Repair 1nd10ated
that on Pebruary 28 2017, Respondent Tran inspected a 2008 Honda Fit, VIN
JHMGD384385050921 and Respondent MS Auto issued Smog Certificate of Compliance No.
QI024866C. The OIS Test Déta shows that during Tran’s inspection, an eVIN was ndt reported,
the communication protocol was listed as 1914, and the PID count was 19. Compérative OIS Test
Data for approximately 1000 like 2008 Honda Fit cars show that 99,1% of the time they transmit
the correct eVIN, they transmit a communication p10t0001 of ICANZthS -and they trangmit a PID
count of 3 8

- b, Fﬁrthermore, on February 22, 2017, the same 2008 Honda Fit, VIN
JHMGD384385050921, failed a BAR-OIS inspection at another facility. Durihg that inspection,
the correct eVIN was reported, the communicéltion was through the expected protocol of

ICAN29DbtS, and the expected PID count of 38 was reported.
14
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35,  Clean Plug Number 8: |

g, | Reyes’s review of the OIS test OBD Inspection List for MS Auto Repair indicated
that on March 2, 2017, Respondent Tran inspected a 2005 Chevrolet Tahoe C1500, VIN
1GNEC13V65R238259, and Respondent MS Auto issued Smog Certificate (ﬁ' Compliance No.
QI110222C. The OIS Test Data shows that during Tran’s inspection, an eVIN was not reported,
the communication protocol was listed as 1914, and the PID count was 19, Comparative OIS Test
Data for approximately 1000 like 2005 Che.vrolet.Tahoe C1500 trucks, show that 97.7% of the
time they transmit the ‘correct eVIN, they transmit a communication protocol of JVPW, and they
transmit a PID count of 22,

b. | Furthermore, on August 31, 2016, the same 2005 Cheyrolet Tahoe C1500, VIN
1GNEC13V65R238259, failed a BAR-OIS inspection at another facility, During that inspection,
the correct eVIN was reported, the communication was through the expected protocol of TVPW, |
and the expected PID count of 22 was reported. | |

- 36.  Clean Plug Number 9: .

. Royes’s rregfiew‘ of the OIS test OBD Inspection List for MS AutO‘Repair indicated
that on March 7, 2017, Respondent Tran inspected a 2001 Chevrolet Suburban K1500, VIN
JGNFK16T51G194301, a11d‘Resp01'1dent MS Auto issued Smog Certificate of Compliance No.
ZR153108C. The OIS Test Data shows that during Tran’s inspection, an eVIN was riot reported,

the communication protocol was listed as 1914, and the PID count was 19, Comparative OIS Test

Data for approximately 1000 like 2001 Chevrolet Suburban K1500 vehicles, show that 97.1% of

the time they report the correct the ¢VIN, they transmit a communication protocol of J VPW, and
they transmit a PID count of 22,
b. Furthermore, on December 13, 2016, the same 2001 Chevrolet Suburban K 1500,

"VIN 3GNFK16T51G194301, failed a BAR-OIS inspection at another facility. During that .

inspection, the cotrect eVIN was reported, the communication was through the expected protbcol
of JVPW, and the expected PID count of 22 was reported.

i
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| 1ZVFT82H755129198, and Respondent MS Auto issued Smog Certificate of Compliance No.

37. Clean Plug Number 10;
a, Royes’s review of the OIS test OBD Inspection List for MS Auto Repair indicated
that on March 7, 2017, Respondent "Fran inspected a 2005 Ford Mustang GT, VIN

ZR153113C. The OIS Test Data shows that during Tran’s inspection, an eVIN was not reported,
the communication protooo} was listed as 1914, and the PID count was 19; Cofnparative OIS Test
Daté for approximately 1000 like 2005 Ford Mustang GT, show that 95.2% of the time they
teport the correct the eVIN, they transmit a coipmunication protocol of ICAN11bt3, and they
transmit a P1D count of 42 of 44, - |

b. | Furthermore, on December 30, 2015, the same 2005 Ford Mustang GT, VIN
1ZVFT82H755 129198,-ﬁassed a BAR-OIS inspoction at another facility. Duting that inspc—:ctioﬁ,
the correct eVIN was reported, the communication was through the expected protocol of
ICAN11bt5, and the expected PID count of 44 was reported. |

38.  Clean Plug Number 11; .

a. | Reyes’s review of the OIS test OBD Inspection List for MS Auto Repair indicated
that on March 7, 2017, Respondent.Tran inspected a 2008 Mazda CX-9, VIN |
TM3TB38VS 80139200, and Respondent MS Auto issued Smog Certiﬁcate of Compliance No.,
ZR153121C. The OIS Test Data shows that ciuring Tran’s inspection, an ¢VIN was not 1'epo1'i:ed,
the cbmmunication protoAcol was listed as. 1914, and the PID count was 19, Comparative OIS Test
Data for approximately 735 like 2008 Mazda CX-9, showrthat 99.9% of the time they report the
correct the ¢VIN, they transmit a communiéation protocol of ICAN11bt5, and they transmit a PID
count of 43/15, | | |

b. Furthermore, on December 27, 2016, the same 2008 Mazda CX-9, VIN
J M3TBB 8?580 139200, failed a BAR-OIS inspection at another facility. During that inspection,
the cotrect 6VIN was reported, the communication was through the expected protocol of
ICAN11btS, and the expected PID count of 43/15 was reported.

1
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39.  Clean Plug Number 12;

a. Reyes;s review of the OIS test OBD Inspéction‘ List for MS Auto Repair indicated
that on March 8, 2017, Respondent Tran inspected -l'i 2008 Chevrolet Silverado C1500, VIN
3GCECL3C38G230972, and Respondent MS Auto issued Smog Certificate of Compliance No.
ZR153134C, The OIS Test Data shows that during Tran’é inspection, an eVIN was not repdrted,

the communication protocol was listed as 1914, and the PID count was 19. Comparative OIS Test

‘Data for approximately 1,000 like 2008 Chevrolet Silverado C1500 trucks, show that 98,9% of

the time théy report the correct the eVIN, they transmit a communication protocol of ICANT1bt5,
and they transmit a PID count of 44/7/8, ' " . .
b, Furthermore, on March 7, 2017, the sanie 2008 Chevrolet Silverado C1500, VIN

- 3GCEC13C38G230972, failed o BAR-OIS inspection at another facility.. During that inspection,

the correct eVIN was reported, the communication was through the expected protocol of
TCANL D15, and the cxpeoted PID count of 44/7/8 was repotted.

40,  The relevant OIS Test Data analyzed by Reyes is summarized in Table I, below:

_ TABLE, 1 - S
Cett. # ©eVIN Protocol PID Count
ZP889405C ‘ :
Passing Inspection None 1914 19.
2/22/2017 . ‘
2/10/2017-Failed 1IFTWW31 ROSEARB0276 ICANIIbtS 29/15
Inspection '
Bxpected Value ¢VIN Reported ICANIDLS 29 or 29/15
Cert, # _ eVIN - - Protocol PID Count
7P839410C
Passing Inspection Norne 1914 19
2/22/2017 _ .
4/22/2015-Pagsing 1IFTRW12W56KD37676 TICANIIbtS 47
inspection _
BExpected Value eVin Reported ICANLIbBLS - 47
Cert, # eVIN : ~ Protocol PID Count
i ZP889429C ‘ . ‘
Passing Ingpection None - 1914 19
212312017 : :
4/23/2015-Passing 1GTHK23D46F151940 ICANIIbtS 26/9/3
Ingpection '
Expected Value eVin Reported. ICANIbtS | 26/9/3 or 28/9/3
17

ACCUSATIOI\{




ca -3 [ Lh B 2 [ ]

o

10
11
12

13- I

14
15

16

17
18
19
20
21

22 |IF

23
24
25
26
27
28

Cert. # eVIN Protocol PID Count
s ZP889439C
Passing Inspection None 1914 19
2/24/2017
2/7/2017-Failed 1FTPX14594NB87219 ICANIIbtS 27
Inspection
Expected Value eVIN Reported ICANIIbiS 27
gl Cort, #2P889447C eVIN . Protocol PID Count
Passing Inspection None 1514 19
2/24/2017
2/29/2016-Passing 1GNFC130987207924 ICANIbt5 4471718
Inspection _
“Bxpected Value eVIN Reported ICANIIDbLS 44/7/8
Cert. # oVIN Protocol PID Count
i ZP889450C
Passing Inspection None 1914 19
2/24/17 -
1/2/2017-Failed WDBTIS6H88E239470 ICANIILES 44712
Inspection -
Expected Value eVIN reported ICANI11bt5 44 or 44/12
Cert, # eVin ‘Protocol PID Count
QI024866C '
Passing Inspection None 1914 19
2128/2017
2/22/2017-Failed JHMGD384388050921 - ICAN29btS 38
Inspection ‘ . ‘
Expected Value eVIN Reported ICAN29btS 38
Cert, #- eVIN Protocol PID Count
QI110222C '
Passing Inspection None 1914 19
, 3/2/2017 -
8/31/2016-Failed | 1GNECI13V65R238259 JVPW 22
‘ Inspection
Expected Value eVin Reported JVPW 22
Cert, # - eVIN Protocol PID Count
| ZRI153108C .
Passing Inspection None 1914 19
3/7/2017
12/13/2016-Failed | 3GNFKI16T51G194301 JVPW 22
Inspection _
Expected Value ¢VIN.Reported 1914 22 .
Cert. # . eVIN Protocol PID Count
| ZR153113C :
Passing Inspection None 1914 19
37772017 '
12/30/2015-Passed 1ZVFT82H755129198 ICAN11Dbt5 44
Inspection ‘

18
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eVIN Reported

Expected Value ICAN11bt5 42 or 44
Clean Plug Cert, # eVIN Protocol PID Count
11 ZR153121C
Passing Inspection None 1914 19
3/7/2017
12/27/2016-Failed | JM3TB38V580139200 | . ICANI11bt5 43/15
Inspection - :
Expected Value eVIN Reported ICAN11DbtS 43/15
Clean Plug Cert, # eVIN Protocol PID Count
12 ZR153134C : :
Passing Inspection " None 1914 19
3/8/2017 .
3/7/2017-Failed 3GCEC13C38G230972 ICAN11bt5 -44{7/8
Inspection
Expected Value sVIN Reported ICAN11btS 44/7/8
Respondent MS Auto:

FIRST CAUSE FOR DISCIPLINE

(Bus. & Prof Code, § 9884.7, subd. (a)(1))

(Making or Authorizing Untrue or Misleading Statements)

41, Respondent MS Auto has subjected its Automotive Repair Dealer Registration to

disciplinary action in that Respondent MS Auto made untruc or misleading statements when it

issued twelve fraudulent certificates of coﬁlpliancé_ and failed to comply with the Automotive

Repair Act as set forth in paragraphs 23 through 40.

SECOND CAUSE FOR DISCIPLINE

(Bus. & Prof. Code, § 9884.7, subd. (a)(4))

(Fraud)

42. - Respondent MS Auto has subjected its Automotive Repair Dealer Registration to

disciplinary action in that Réspondent MS Auto engaged in fraud when it issued twelve fraudulent

certificates of compliance as set forth in paragraphs 23 through 40. (Bus. & Prof. Code, section

0884.7, subd, (a)(4).)

THIRD CAUSE FOR DISCIPLINE

(Bus, & Prof Code, § 9884.7, subd. (a)(6); Health & Saf. Code, § 44072.2, subds. (a) & (c))
(Failure to Comply with the Automotive Repair Act)

43. Respondent MS Auto has subjected its Automotive Repair Dealer Registration and

Smog Station License to disciplinary action in that it failed to comply with the Automotive Repair

19
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Act, sections of the Code, and applicable regulations as set forth in paragraphs 23 through 40,

-(Bus. & Prof Code, § 9884.7, 'sub_d. (a)6); Health & Saf. Code, § 44072.2,) The violations are as

follows:

a.  Health & Safety Code, § 44012, subd. (f): Respondent MS Auto failed to follow
test procedures in accordance with the Onboard Inspection System (“OI8”) specifications when it
failed to properly conduct the functional portion of the smog inspection by faﬂing to connect
twelve vehicles to the BAR-OIS when they were being certified.

b Healﬂl & Safety Code, § 44015, subd. (b): Respondent MS Auto certified
prohibited vehicles when it issued certificates to twelve vehicles that were not connected to the
BAR-OIS when they were being certified. _ |

¢.  Health & Safety Code; § 44059, subd. (b): Respondent MS Auto committed
petjury when it failed to propetly conduct the functional portion of the smog inspection by failing
to coﬁnect twelve vehicles to the BAR-OIS when they wete being certified.

d.  Cal. Code Regs., tit. 16, § 3340,35, subd. (c): Rcspondent MS Auto issued
cettificates of compliance to twelve vehwlcs that were not properly inspected in accordance with
California Code of Regulations, title 16, section 3340.42, _

e.  Cal Code Regs., tit. 16, § 3340.42, subd. (b)(2): Respondent MS Auto failed to
conduit the funcﬁona] ingpection on twelve vehicles in accordance with the smog check manual
referenced in California Code of Regulations, title 16, section 3340, 45

f. Cal, Code Regs., tit, 16,.§ 3373: Respondent MS Auto issued false ot misleading

records when it issued twelve fraudulent certlﬁoates of compliance,

FOURTH CAUSE FOR DISCIPLINE
(Dishonesty, Fraud, or Deceit)
(Health & Saf. Code, § 44072.2, subd. (d))

44, Respondent MS Auto has subjected its Smog Station License to discipline in that it

- committed acts involving dishonesty, fraud or deceit, whereby another was injured, by issuing

twelve fraudulent certificates of compliance as set forth in paragraphs 23 through 40, above.

(Health & Saf. Code, § 44072.2, subd. (d).)

i
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Respondent Tran:

FIITH CAUSE FOR DISCIPLINE

(Violation of Motor Vehicle Inspection Program)
(Health & Saf. Code, § 44072.2, subds. (a) & (c))

45. Respondent Tran has subjected his Smog Check Inspector License to discipline in that
he failed to comply with the Automotive Repajr Act, sections of the Code, and applicable
regulations as set forth in paragraphs 23 through 40. (subd. (a)(6); Health & Saf. Code, §
44072.2.) The violations are as follow3'

a.  Health & Safety Code, § 44012, subd. (f): Respondent Tran failed to follow 1cst
p1ocedures in accor dance with the OIS specifications when he failed to propetly conduect the
functional portion of the smog inspection by failing to connect twelve vehicles to the BAR-OIS
when they were bemg cer tified, |

b.  Health & Safety Code, § 44032 ReSpondent Tran failed to follow test proceduros in

- accordance with the OIS specifications when he failed to propetly conduct the funcuonal portion

of the smog inspection by failing 1o connect twelve vehicles to the BAR-OIS when they were
being certified in accordance with Health and Safety Code, section 44012,
c.  Health & Safety Code, § 44059, subd. (b): Respondent Tran committed perjury -

when he failed to properly conduct the functional portion of the smog inspection by failing to

connect twelve vehxcles to the BAR-OIS when they were being cettified.
d. " Cal Code Regs., tit. 16, § 3340.30, subd. (a): Respondent Tran failed to inspect or
test vehlcles in accordance with Health and Safety Code sections 3340 42 44012, and 44035

- when he failed to properly conduct the functional portion of the smog inspection by failing to

connect twelve vehicles to the BAR-OIS when they wete being certified.

e.  Cal Code Regs., tit. 10, § 3340.41, subd. (¢): Respondent Tran entered in false
information about vehicles being tested when he failed to 'p'roperly conduct the functional portion
of the smog inspection by failing to connect twelve vehicles to the BAR-OIS Wheﬁ they were

being certified,
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| f. . Cal Code Regs., tit. 16, § 3340.42, subd. (b)(2): Respondent Tran failed to conduct
functional ingpections on twelve vehicles in accordalnce_with the smog check manual referenced
in California Code of Regulations, title 16, section 3340,45.

g Cal Code Regs., tit. 16, § 3340.45, subd. (b)(2): Respondont Tran failed to inspect
vehicles in accordance with the Smog Check Manual requiréments and procedures when he failed
to properly conduct the functional portion of the smog inspection by f'uhng to connect twelve

vehicles to the BAR- OIS when they were being certified.

SIXTH CAUSE FOR DISCIPLINE
(Fraud)
(Health & Saf. Code, § 44072.2, subd. (d))

46, - Respondent Tran has subjected his Smog Check Inspectot’s license to discipline in
that he committed acts involving dishonesty, fraud, or deoéit, whereby another was injured, when
he caﬁsed twelve fraudulent certificates of compliance to be issued as set forth in paragraphs 23
through 40, above. (Health & Safl. Code, § 44072.2, subd. (d).)
| OTHER MATTERS

- 47. Pur‘;uant to Code section 9884 7, subdivision (0), the Director may suspend, revoke,
ot place on probation the registration for all places of busmess operated in this state by |
Respondent MS. Auto Repair, upon a finding that Respondent MS Auto Repair has, or is, engaged
in a course of repeaﬁe'c‘l and willful violations of the laws and regulations pertaining to an
automotive repair dealer,

48, Pursuant to Health & Safety Code section 44072.8, if Respondent MS Auto Reiaa:ir’s
Station License is revok.ed or suspended, any additional license issued under Chapter 5 of Part 5
of Division 26 of the Health aﬁd Safety Code in the nalhe of said licensee may be likewise
revoked or suspended by the director.

49. Pursuant to Health & Safety Code section 44072.8, if Respondent Tr@’s Smog Check
Inspectoi‘-License is revoked or suspended, any additional license issued under Chapter 5 of Part 5
of Division 26 of the Health and Safety Code in the name of said licensee may be likewise
revoked or suspended by the director,

I
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PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters alleged in this
Accusation, and that foﬂowing the hearing, the Director of Consumer Affairs issue a decision;

1. Revoking or suspending Automotive Repair Dealer Registration Number ARD
223079, issued to Mohammed Sahid, owner of MS Auto Repair;

2 Revdking or suspending any other ARD registration issued to Mohammed Sahid;

3. Revoking or suspending Smog Check Test and Repair Station License Number RC
223079, issued to Mohammed Sahid, owner of MS Auto Repair;

4. Revoking or suspending any additional license issued under Chapter 5 of Part 5 of
Division 26 of the Health and Safety Code in the name of Mohammed Sahid;

5. Revoking or suspending Smog Check Inspector License Number EQ 636650, issued
to Andy Phong Tran;

6.  Revoking or suspending any additional license issued under Chapter 5 of Part 5 of
Division 26 of the Health and Safety Code in the name of Andy Phong Tran;

T Ordering Mohammed Sahid and Andy Phong Tran to pay the Bureau of Automotive

Repair the reasonable costs of the investigation and enforcement of this case, pursuant to Business
and Professions Code section 125.3; and

8.  Taking such other and further action as deemed necessary and proper,

DATED: /%/‘// 2 3; Zo/g" ?ﬁ:&l&é &% .

/ : PATRICK DORAIS
Chief
Bureau of Automotive Repair
Department of Consumer Affairs
State of California
Complainant

OK2017901464
90862844 .doc
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