DEPARTMENT OF CONSUMER AFFAIRS STATE OF CALIFORMNIA - STATE AND CONSUMER SERVICES AGENCY - GOVERNOR EDMUND G BROWN JR

Case Management & Enforcement Statistics
10949 North Mather Blvd.

Rancho Cordova, CA 95670

916.403-8060 Telephone

B 916.464-2879 Fax
Bureau of Automotive Repair www.smogeheck.ca.gov
August 22, 2014
BENJAMIN RODRIGUEZ
452 SHERYL DRIVE

SAN PABLO, CA 94806
Re:  Stipulated Decision and Order

79/14-73
Dear Mr. Rodriguez:
As a condition of probation in the matter of Stipulated Decision and Order, No. 79/14-73, you are required to
attend, successfully complete and provide proof of completion for a 8-hour Bureau approved Smog Check
Inspector Course (Level 1) within 180 days of the effective date of the Decision. The decision is effective
September 9, 2014, therefore, the training is to be completed no later than March 9, 2015. If you fail to provide
proof of completion of the training by that date, a lock out will be placed on your license.

A listing of BAR approved training schools can be found at the following website:

http://www.bar.ca.gov/SchoolSearch/

Sincerely,

Rebecca Harris
Associate Governmental Program Analyst

cc: Hercules Field Office


http://www.bar.ca.gov/SchoolSearch
www.smogcheck.ca.gov

BEFORE THE DIRECTOR
DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation/Petition to Revoke
Probation Against:

' Case No. 79/14-73

SMOG MAN, LLC, BRIAN CARLSEN;

LINDSIE CARLSEN, AND JENNIFER
ALLEN, MEMBERS
3753 San Pablo Dam Rd.
El Sobrante, CA 94803

Mailing Address:
3650 Maple Avenue
Oakland, CA 94602

Automotive Repair Dealer

Registration Number ARD 256719

Smog Check-Test Only Station License
Number TC 256719

BENJAMIN ALBERTO RODRIGUEZ
452 Sheryl Drive
San Pablo, CA 94806

Smog Check Inspector License Number
EO 632641 :

Smog Check Repair Technician License
Number El 632641(Formerly Advanced
Emissions Technician License Number EA
632641)

and

JOSE LUIS BERNALES
6015 Sutter Ave
Richmond, CA 94804

Smog Check Inspector License Number
' EO 633102
Smog Check Repair Technician License
Number EI 633102 (Formerly Advanced
Emissions Technician License Number EA
633102) :

Respondents.




DECISION

The attached Stipulated Settlement and Disciplinary Order as to Technician Benjamin
Alberto Rodriguez, Only is hereby accepted and adopted as the Decision of the Director of the
Department of Consumer Affairs in the above-entitled matter only as to respondent Benjamin Alberto
Rodriguez, Smog Check Inspector License Number EO 632641, and Smog Check Repair

Technician License Number El 632641(Formerly Advanced Emissions Technician License Number
EA 632641).

This Decision shall become effective (L/WM 4/ 4*0/"5[

DATED: August 18, 2014 %ﬁ&{%;; e gf—m""
BOREATHEA JOHNSON
Deputy Director, Legal Affairs
Department of Consumer Affairs
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KamMaLA D. HARRIS
Attorney General of California
DIANN SOKOLOFF
Supervising Deputy Attorney General
SHANA A. BAGLEY
Deputy Attorney General
State Bar No. 169423
1515 Clay Street, 20th Floor
P.O. Box 70550
Oakland, CA 94612-0550
Telephone: (510) 622-2129
Facsimile: (510) 622-2270
Attorneys for Complainant

BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusatlon/Petltlon to
Revoke Probatlon Against:

SMOG MAN LLC BRIAN CARLSEN;
LINDSIE CARLSEN, AND JENNIFER
ALLEN, MEMBERS

3753 SAN PABLO DAM RD.

EL SOBRANTE, CA 94803

MAILING ADDRESS:
3650 MAPLE AVENUE
OAXLAND, CA 94602

AUTOMOTIVE REPAIR DEALER
REGISTRATION NUMBER ARD256719
SMOG CHECK-TEST ONLY STATION LICENSE

| NUMBER TC256719

BENJAMIN ALBERTO RODRIGUEZ
452 SHERYL DRIVE '
SAN PABLO, CA 94806

SM0OG CHECK INSPECTOR LICENSE NUMBER
E0632641 :

SM0G CHECK REPAIR TECHNICIAN LICENSE
NUMBER EI1632641 .

(FORMERLY ADVANCED EMISSIONS
TECHNICIAN LICENSE NUMBER EA632641)

Case No. 79/14-73

STIPULATED g CTTLEMENT AND
DISCIPLINARY\ORDER AS TO
TECHNICIAN BENJAMIN ALBERTO
RODRIGUEZ, ONLY

STIPULATED SETTLEMENT (79/14-73)
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AND
JOSE LUIS BERNALES
RICHMOND, CA 94804

SMOG CHECK INSPECTOR LICENSE NUMBER
E0633102

SMOG CHECK REPAIR TECHNICIAN LICENSE
NumBER EI633102

(FORMERLY ADVANCED EMISSIONS
TECHNICIAN LICENSE NUMBER EA633102)

Respondents.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entitled proceedings that the following matters are true:
PARTIES

1. Patrick Dorais (Complaiqant) is the Chief of the Bureau of Automotive Repair, He
brought this action solély in his official éapacity and is represented in this matter by Karnala D,
Harris, Attorney General of the State of California, by Shana A. Bagley, Deputy Attorney
General.

.2. * Respondent Benjamin Alberto Rodriguez (Respondent Rodriguez) is representing
himself in this p_roceeding and has chosen not to exercise its right to be represented by counsel.

3. On or about November 3, 2010, the Bureau issued Advanced Emission Specialist
Technician License Number EA632641 (technician license) to Respondent Rodriguez. The
technician license was in full force and effect at all times relevant to the charges brought in this
Accusation and Petition. Respondent Rodriguez’s technician license expired on January 31,
2013. Respondent ﬁmely renewed the license and under California Code of Regulations, Title 16,

section 3340.28, subdivision (e), the original license became Smog Check Inspector License

STIPULATED SETTLEMENT (79/14-73)
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Number E0632641 and Smog Check Repair Technician License Number EI632641, effective
January 31, 2013. Unless renewed, these licenses will expire January 31, 2015.]

JURISDICTION

4,  Accusation/Petition to bRevoke Probation No. 79/14-73 was filed before the Director
of Consumer Affairs (Director), for the Bureau of Automotive Repair (Bureau), and is currently
pending against Respondents. The Accusation/Petition to Revoke Probation and all other
statutorily required documents were propeﬂy served on Respondent on December 26, 2013.
Respondent Rodriguez timely filed his Notice of Defense contesting the Accusation/Petition to
Revoke Probation.

5. A copy of Accusation/Petition to Revoke Probation No. 79/14-73 is attached as
exhibit A and incorporated by reference. '

ADVISEMENT AND WAJIVERS

6.  Respondent has carefully read, and understands the charges and allegations in
Accusation/Petition to Revoke Probation No, 79/14-73. Respondent has also carefully read, and
understands the effects of this Stipulated Settlement and Disciplinary Order.

7. Respondent is fully aware of his legal rights in this matter, including the right to a

hearing on the charges and allegations in the Accusation/Petition to Revoke Probation; the right

to be represented by counsel at his own expense; the right to confront and cross-examine the
witnesses against him; the right to present evidence and to testify on his own behaif; the right to '
the issuance of subpoenas to compel the attendance of witnesses and the production of
documents; the right to reconsideration and court review of an adverse decision; and all other
rights accorded by the California Administrative Procedure Act and other applicable laws.

8.  Respondent volﬁnta:rily, knowingly, and intelligently waives and gives up each and

every right set forth above.

! Effective August 1, 2012, California Code of Regulations title 16, sections 3340.28,
3340.29 and 3340.30 were amended to implement a license restructure from the Advanced
Emissions Specialist Technician (EA) license and Basic Area (EB) Technician license to Smog
Check Inspector (EO license and/or Smog Check Repair Technician (EI) license.

STIPULATED SETTLEMENT (79/14-73)
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CULPABILITY

9.  Respondent Rodriguez admits the truth of each and every charge and allegation in
Accusation/Petition to Revoke Probation No. 79/14-73.

10. Respondent Rodriguez agrees that his Smog Check Inspector License and Smog
Check Repair Technician License are subject to discipline and he agrees to be bound by the
Director's probationary terms as set forth in the Disciplinary Order below.

CIRCUMSTANCES IN MITIGATION -

11. Respondent Rodriguez has never been the subject of any disciplinary action. He is
admitting responsibility at an early stage in the proceedings.

CONTINGENCY

12.  This stipulation shall be subject to approval by the Director of Consumer Affairs or
the Director's designee. Respondent understands and agrees that counsel for Complainant and the
staff of the Bureau of Automotive Repair may commgnicate directly with the Director and staff of]
the Department of Consumer Affairs regarding this stipulation and settlement, without notice to
of participation by Respondent. By signing the étipulati‘on, Respondent understands and agrees
that he may not withdraw its agreement or seek to reséind the stipulation prior to the time the
Director considers and acts upon it. If the Director fails to adopt this stipulation as the Decision
and Order, the Stipulated Settlement and Disciplinary Order shall be of no force or effect, except
for this paragraph, it shall be inadmissible in any legal action between the parties, and the
Director shall not be disqualified from further action by having considered this matter.

13.  The parties understand and agree that Portable Document Format (PDF) and facsimile
copies of this Stipulated Settlement and Disciplinary Order, including Portable Document Format
(PDF) and facsimile signatures thereto, shall have the same force and effect as the originals,

14. This Stipulated Settlement and Disciplinary Order is intended by the parties to be an
integrated writing reﬁresenting the complete, final, and exclusive embodiment of their agreement.
It supersedes any and all prior or contemporaneous agreements, understandings, discussions,

negotiations, and commitments (written or oral). This Stipulated Settlement and Disciplinary

STIPULATED SETTLEMENT (79/14-73)
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Order may not be altered, amended, modified, supplemented, or otherwise changed except by a
writing executed by an authorized representative of each of the parties.

15.  In consideration of the foregoing admissions and stipulations, the parties agree that

the Director may, without further notice or formal proceeding, issue and enter the following

Disciplinary Order:
| DISCIPLINARY ORDER
IT IS HEREBY ORDERED that Smog Check Inspector License Number E0632641 and

Smog Check Repair Technician License Number EI632641 issued to Respondent Benjamin |
Alberto Rodriguez are revoked. However, the revocations are stayed and Respondent Rodriguez
is placed on probation for three (3) years on the following terms and conditions.

L. IActual Suspension. Smog Check Inspector License Number EO632641 and Smog
Check Repair Technician License Number E1632641 issued to Respondent Benjamin Alberto
Rodriguez is suspended for 15 consecutive days, with suspension to begin on the effective date of
the decision.

2. Obey All Laws, Comply with all statutes, regulations and fules governing
automotive inspections, estimates and fepairs. '

3. Reporting, Respondent or Reépondent’s authorized represen’cative'mus_t report in
person or in writing as prescribed by the Bureau of Automotive Repair, on a schedule set by the
Bureau, but no more frequently than each quarter, on the methods used and success achieved in
maintaining compliance with the terms and conditions of probation.

4,  Random Inspections. Provide Bureau representatives unrestricted access to inspect
all vehicles (including parts) undergoing repairs, up to and including the point of corﬁpletion.

5. Jurisdiction. If an accusation is filed against Respondent Rodriguez during the term
of probation, the Director of Consumer Affairs sha’ll have continuing jurisdiction over this matter |
until the final decision on the accusation, and the period of probation shall be extended until such
decision.

6.  Violation of Probation. Should the Director of Consumer Affairs determine that

Respondent Rodriguez has failed to comply with the terms and conditions of probation, the

5

STIPULATED SETTLEMENT (79/14-73)




1 || Department may, afier giving notice and opportunity to be heard, tempofarily or permanently
2 1| suspend or revoke the licenses.
3 7. Continving Education Courses, During the period of probation, Respondent
4 || Rodriguez shall atiend and successfully complets a Bureau-certified Licensed Inspector Training
5 I| Course (Level I) training course. Said course shall be completed and proof of completion
6 |1 submitted to the Burean within 180 days of the effective date of this decision and order, If proof
7 1| of cmnpleﬁvn'of the course 1s not furnished to the Bureau within the 180-day period,
8 || Respondent’s licenses shall be immediately suspended until such proof is received.
re g -8, LCost Recwery. Complainant agrees to.waive the Burean’s actual costs of. . -
10 investiga.tion and enfdrccsment in consideration of Respondent Rodriguez’s admissions and
11 || stipulations contained in this Stipulated Setilement.
12 | | ACCEPTANCE
13 I have carefully read the Stipulated Settl;vment and Disciplinary Order, 1 understand the
14 || stipulation and the effect it will have on my Smog Check Inspector License and Smog Check
15 || Repair Techpictan License. I enter into. this Stipulated Seitlement and Disciplinary Order
16 || voluntarily, knowingly, and intelligently, and agree to be bound by the Decision and Qrder of the
17 || Director of Consumer Affairs.
18
19 || DATED:
20
- 21
22
23 || /1
24 \|./1/
25 || /11
26 || /17
27 || 11
28 || /1
6
STIPULATED SETTLEMENT (79/14-73)
18/19  Fovd SINVIS " PEET  BGILB  p1OZ/6B/98
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ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Director of Consumer Affairs

et 10 Jure 2014

SF2013901699/ 90403350.docx

Respectfully submitted,

KAMALA D, HARRIS
Attorney General of California

DIA@ﬁ. OKOLQFF
Swpervismg Deputy Attorney General

DeputyrAttorney General
Attorneys for Complainant

STIPULATED SETTLEMENT (79/14-73)
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Aécusation/Petition to Revoke Probation No. 79/14-73
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KAMALA D. HARRIS
Attorney General of California
DIANN SOKOLOFF

- Supervising Deputy Attorney General

SHANA A.BAGLEY
Deputy Attorney General
State Bar No, 169423

1515 Clay Street, 20th Floor

P.O. Box 70550 -

.Oakland, CA 94612-0550
~ Telephone: (510) 622-2129

Fax: (510) 622-2270

E-mail: Shana Bagley@doj.ca.gov
Attorneys for Complainant

"BEFORE THE
DEPARTMEN T OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation and Petition to | ¢ase No. 76/ / 'L/ - 73
Revoke Probation Against: ACCUSATION AND PETITION TO

SMOG MAN, LLC, BRIAN CARLSEN; REVOKE PROBATION
LINDSIE CARLSEN, AND JENNIFER
ALLEN, MEMBERS

3753 8AN PABLO DAM RD.

EL SOBRANTE, CA 94803

NMALING ADDRESS:
3650 MAPLE AYENUE
OAKLAND, CA 94602

AUTOMOTIVE REPAIR DEALER
REGISTRATION NUMBER ARD256719

SvoG CHECK~TEST ONLY STATION LICENSE
NUMBER TC256719

BENJAMIN ALBERTO RODRIGUEZ
452 SHERYL DRIVE
SAN PABLO, CA 94806

SMoG CHECI\ INSPECTOR LICENSD NUMBER
EO063264] -

SMOG CHECK REPAIR TECHNICIAN LlCENSl" :
NUMBER E163264]

(FORMERLY ADYANCED EMISSIONS

~IECHNI~CIAN~L?CEI,\'SE NUMBER EA632641)--- |-~ - -

1

ACCUSATION AND PETITION TO REVOKE PROBATION
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AND

JOSE LUIS BERNALES
6015 SUTTER AVE
RICHMOND, CA 94804

SM0G CHECK INSPECTOR LICENSE NUMBER
E0633102

SMOG CHECK REPAIR TECHINICIAN LICENSE
NUMBER EI633102

(FORMERLY ADVANCED EMISSIONS . .
TECHNICIAN LICENSE NUMBER EA633102)

Respondents,

Complainant alleges:
PARTIES

1. Patrick Dorais {Comiplainant) brings this Accusation and Petition to Revoke

. Probation solely in his official capacity as the Chief of the Bureau of Automotive Repair,

Department of CQnsumer Affairs.

Automot.ive Repair Dealer Registration ARD256719

2. On or about November 19, 2008,'thc Bureau issued Automotive Repair Dealer
Registration N‘umber ARD256719 (registration) to .Srnog Man LL.C, Brian Andrew Carlsen,
Jennifer Lynn Allen, and Lindsie Carlsen, Members, doing business as Smog Man (Réspondent
Smog Man). The registrat'i.on Wwas in fu['] force .al‘nd effec‘; at all times relevant to the charges
broﬁght in this Accusation and Petition and expired on November 30, 2013, and has not been
renewed, .
| Smog Check Station License Number TC25671%

3. On or about December 23, 2008, the Bureau issucd Smog Check Station License

| Number TC256719, 10 Respondent Smog Man, The license was in full force and effect at all '

2

ACCUSATION AND PETITION TO REVOKL PROBATION |




times relevant to the charges brought‘in this Accusation and Petition and f:xpired on November
30, 2013, and has not be(en renewed.

Advanced Emissidns Specialist License Number EA632641

4, On or about November 3, 2010, the Bureau issued Advanced Emission Specialist
Technician License Number EA63264I.:'(technicia‘m license) to Benjamin Alberto Rodriguez
(Respondent R'od.riguez). The technician license was in full force.and effect at all times relévant
to the charges brought in this Accusation and Petition. Respondent Rodriguc’z’g U;chpiciqn
license expired on January 31,2013, Respondent timely renewed the license and under

California Code of Regulations, Title 16, section 3340.28, subdivision (e), the original license

.became Smog Check Inspecior license number EQ632641 and Smog Check Repair Technician

license number E1632641, effective January 31, 2013, These licenses will expire January 31,
2015,
Advanced Emissions -Sp‘ecialist L-icense~Number'EA6331ﬁ2 :

| 3. On or about May 9, 2011 the Bureau issued Advanced Emission Speci,atlist
chhﬁician Licensc Number EA633 102 to Jose Luis Bernales (Respondent Bernales). The
technician license was in full force and'e.ffcct at all times relevant to the charges brought in this
Accusation and Petition. Respondeut Bernales’ tcchnician license expired on May 31, 2013,
Respondent tirﬁcly renéwed the licénsé and under California Codg of Regulatipns, Title 16,
seetion 3340.28, subdivision (g), the original license became..Smog Check Inspector license

number EQ633102 and qug Check Repair Technician license number E1633102, effecrive May

31, 2013. These licenses will expire May 31, 2015, -

! Effective August 1, 2012, C.alifo;ﬁia Code of Regulations title 16, sections 3340,28,

©3340.29 and 3340.30 were amended to implement a license restructure from the Advanced

Emissions Specialist Technician (EA) license and Basic Area (EB) Technician license to Smog

3

ACC‘USATJON_AND PETITION TO REVOKE FPROBATION

Check Inspector (EO license and/or Smag Check Repair Technician (BI) license. .. .~ vl 0w o
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PRIOR DISCIPLINARY ACTION
6. Effective February 6, 2012, pursuant (o the Decision and Order in the Matter of the

Accusution Aguinst Smog Man LLC, Case Number 79/11-08 (Decision), the Director invalidated

Respondent Smog Man's Automotive Repair Dealer Registration Number ARD256719 and revoked

Smog Check Station License Number TC256719. However, the invalidation/revocation was stayed
and Respondent Smog Man was placed on probation for five years with certain terms and
conditions. A copy of the Decision is attached as exhibit "A" and incorporated by reference.

JURISDICTION

7. This Accusation is brought before the Director of Consumer Affairs (Director) for
the Bureau of Automoljve Repair, under the authority of the following laws. All sections
references are to the Business and Pl'ofegsions.Code (Code) unless othcrw-ise indicated,

8. Code section 118, subdivision (b), states:

The suspension, expiration, or forfeiture by operation of-law of alicense issued by a -
board in the department, or its suspension, forfeiture, or cancellation by order of the
board or by order of a court of law, or its surrender without the written consent of the
board, shall not, during. any period in which it may be renewed, restored, reissued, or
reinstated, deprive the board of its authority to institute or continue a disciplinary
proceeding against the licensee upon any ground provided by Jaw or to enter an order
suspending or revoking the license or otherwise taking disciplinary action against the
licensee on any such ground. ‘ '

9. Code section 9884.7 provides that the Director may revoke an automotive repair.

. dealer registration.

10, Code section 9884.13 provides, in part, that the expiration of a valid registration shall

not deprive the Director of jurisdiction to proceed with a disciplinary proceeding against an

automotive repair deater or to render a decision temporarily or permanently invalidating

(suspending or revoking) a registration,

ACCUSATION AND PETITION TO REVOKE PROBATION
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11. Health and Safety Code section 44002, provides, in part, that the Director has all of
the powe;s-and authority gran-ted under the Automotive Repair Act for enforcing the Motor
Vehicle Inspection Program,

12, Health and Safety Code section 44072.6 provides, in part, that the féxpiration or
suspension o_f a license by operation of l;aw, ot by order or decision of the Diredor of Consumer
Affairs, or a court of law, or the voluntary surrender of the license shall not deprive the Diréctor
of jurisdiction to proceed with disciplinary action.

STATUTORY PROVISTONS

13, Code Section 9884.7 stales, in part:.

(8 - The dircctor, where the awtomotive repair dealer canmot show there
was a bona fide error, may deny, suspend, revoke, or place on probation-the
registration of an automotive repair dealer for any of the following acts or omissions
related to the conduct of the business of the automotive repair dealer, which are done
by the automotive repair dealer or any automotive technician, employee, partner, -

. officer, or member of the automotive repair dealer. - .

(1) Making or authorizing in any manner or by any means whatever any
statement writlen or oral which is untrue or misleading, and which is known, or which
the exercise of reasonable care should be known, to be untrue or misteading,

(4) .Any other conduct that constitutes fraud,

(6) Failure in any material respect to comply with the provisions of this chapter
[the Automotive Repair Act (Bus: & Prof Code, § 9880, et seq )] or regulations
adopted pursuant to it. :

14, Code section 9884.9, subdivision (a), states, in part:

The automotive repair dealershall give to the customer a written estimated
price for labor and parts necessary for a specific job. No work shall be done and no
charges shall accrue before authorization to proceed is obtained from the customer.
No charge shall be made for work done or paris supplied in excess of the estimated
- price without the oral or written consent of the customer that shall be obtained at »
some time afier it is determined thdf the estimated price isiinsufficient and beforé the -+

-5 . R ‘ P

 ACCUSATION AND PETITION TQ REVOKE PROBATION
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waork not estimated is done or the parts not estimated are supplied. Written consent or
authorization for an increase in the original estimated price may be provided by
electronic mail or facsimile transmission from the customer. - The bureau may specify
in regulation the procedures to be followed by an automotive repair dealer when an
authorization or consent for an increase in the original estimated price is provided by
clectronic mail or facsimile transmission. If that consent is oral, the dealer shall make
a notation on the work order of the date, time, name of person authorizing the
additional repairs and- telephone number called, if any, logether with a specification of
the additional parts and labor and the total additional cost .

15, Health and Safety Code section 44072.2 states, in part:

The director may suspend, revoke, or take other disciplinary action agains! a
license as provided in this article if the licensee, or any partner, officer, or director
thereof, does any of the following:

(a) Violates any section of this chapter [the Motor Vehicle fnspection Program
(Health and Saf. Code, ' 44000, et seq.)]-and the regulations adopted pursuant o it,
which related to the licensed activities,

{c) Violates any of the regulations adopted by the director pursuant to this
chapter.

© (d) Cominits any act involving d1shonesty, frdud or decen whereby another is
injured.

(h) Violates or attempts to violate the provisions of this chapter relating to the
particular activity for which he or she is licensed,

16, Health and Safety Code Section 44072.8 states:
When 7 license has been revoked or suspended following a hearing under this -

article, any additional license issued under this chapter in the name of the llccnsee
may be likewise revoked or suspended by the director.

" ACCUSATION AND PETITION TO REVOKE PROBATION
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REGULATORY PROVISIONS

17. C-alifomia Code of Regulations, title 16, sectipn 3373, states;

No automotive repair dealer or individual in charge shall, in filling out an estimate,
involce, or work order or record required to be maintained under section 3340.15(f)
of this chapter, withhold therefrom or inscrt therein any statement or information
which will cause any such document 10 be false or misleading, or where the tendency
or effect thereby would be to mislead or deceive customers, prospective customers, or
the public,

18.  California Code of Regulations, title 16, section 3340.28, subdivision (e), states:

Upon renewal of an unexpired Basic Area Technician license or an Advanced
Emission Specialist Technician license issued prior to the effective date of this
regulation, the licensee may apply to rencw as a Smog Check Inspector, Smog Check
Repair Technician, or both.

COST RECOVERY

19, Code section i25.3 provi(ies, in part, thata Béard may request the administrative
law judge to direct a licentiate found to have committed a violation or viélations of the licensing
act 10 pay a sumn not to exceed the reaéonable costs of the investigation and enforcement of the
Case L : : L e _ S

UNDERCOVER OPERATION#1: OCTOBER 18,2012

20.  On or about October IS, 2012,~a Bureau undercover opérator drove a Bureau-
documenteﬁ 1990 Mercury to Respondent Smog Man’s‘facility. The vehicle could not pass a
properly performed smog inspectIOn because the ignition timing was set beyond manufacturer’s
Specif”xc;atioxis. |

21 | Prior to the smog inspection, no one at Respondent Smog Man asked the operator to
sign any paperwork or' provided the ope}ator W.ith a writien estimate.

22. | Respondent Rodriguez perf;nmed the inspection, He did not perform the ignition

timing check, low pressure fuel evaporative test (LPFET), and. tire pressure check. Respondent

Rodriguez issued electronic Certificate of Compliance Number (il for the vehicle even

though it could not have pa:ssed’the.funé;i‘éna‘]'ﬁ‘gii:fi'dnv'of thic siog inspesiion. The operatorpaid .| =% .

ST s

ACCUSATION AND PETITION TO REVOKE PROBATION



imbwrot
Highlight


I

16
17
18
19
20
2]
22
23
24
25
206
27

28

$74.00 for the smog inspection and recéived a copy of In{/.oicc Number () and the Vehicle
Inspection Report (VIR). |

23, Invoice Number@iilstated that an “evap™ test and tire pressure test were pcrformgd
and the operatof wasl charged $15.00 for the “evap” test. |

FIRST CAUSE FOR DISCIPLINE

(Untrite and Misleading Statements)

24.  Respondent Smog Man .'subjeéted its registration to discipline by making untrue or
mislcading statem‘e'nts. (Code section c)'884.7, Suba. (éj(l).) Specifically, on or about Qctober
18, 2012, Respondent made or authorized statements which he knew, or in the exercise of
reasmabie care should have known, to be untrue or misleading by issuing a certificate of
compliance for the 1990 Mercury. It certified that the vehicle was in compliance'with applicable

laws and regulations when, in fact, it could not have passed the functional ignition timing portion

- of the smog inspection because the vehiele’s ignition timing was set beyond manufacturer’s-

specification, The circumstances are more particularly set forth in paragraphs 20 through 23,

above,

SECOND CAUSE FOR DISCIPLINE
(Fraud)

25, Respondent Smoé Man subjected its registration to discipline by committing acts
of fraud, (Code § 9884..7, subd, (a)(4)‘)".Speciﬁcally, én or Iabout October 18, 26_12, Respéndant
charged a cﬁstomgr for an LPFET when it did not perform the test and Respondent issued a ' .
oeftiﬁcatc of compliance for tﬁe 1990 Mercury without performing a bona fide inspection of the
emission control devices and systems on the vehicle, thereby depriving the People of the State of
Caltfornia of the protection afforded by the Motor Vehicle 'Inspecti.on Program. The
circumstances are more particularly set forth in paragraphs 20 thrpugli 23, above.
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THIRD CAUSE FOR DISCIPLINE

(Failure to Provide Written Estimate).
26. Respondent Smog Man subject;ed its registration to discipline by failing to provide
a wrilten estirriate for parts and labor for a specific job. (Code § 9884.9, subd. (a),) Specifically, .
on or about October 18, 20 lé, Respondént aid not prdVide a customer wi;h an estimate for the
smog inspection and the LPFET. The circumstances are more particularly set forth in paragraphs _
20 through 23, above.

FOURTH CAUSE FORDISCTPLINE

(Vip’lation of the Motor Vehi‘cle Inspection Program)

27. Respondent Smog Man subjected ifs station license to diséipliﬁe by failing to
comply wifh the Motor Vehicle Inspection Program. (Health & Saf. Code § 44072.2, subd. (a).)
Specifically, as more particularly set forth in paragraphs 20 through 23, above, on or about |

- Qctober 18,2012, ‘Rebspondent failed to comply‘with‘t'hc following Hcallth and Safety Code -
sectidps:
a. 44012 Respondent failed to ensure that the emission control tests on the 1990
Mercury were performed in accordance with procedures presc.ribed by the Department.
b, 44015, subdivision (b): Respondent issued a certificate of compliance for the

1990 Mercury without properly testing aud.ins.pecting the vehicle to determine if it was in

compliance with Health and Safcty Code scotion 44012,

FIFTH CAUSE FOR DISCIPLINE

(Violations of Regulations Pursuant to the Wlotor Vehicle Inspection Program)
28, Respondent Smog Man subjected its station license to discipline by failing to

comply with the Motor Vehicle Inspection Program. (Health & Saf. Code'§ 44072.2; subd. (¢).)

Specifically, as more particularly set forth in paragraphs 20 through 23, above, onorabout . . | =
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October 18, 2012, Respondent failed to comply with the following California Code of

Regulations, title 16, sections:

a. 3340.35, subdivision (c): Respondent issued a ceﬁiﬁoaw of compliance for the
1990 Mercury even though the vehicle had not been inspected in accordance with California
Code of Regulations, title 16; section 33140.42.

b. 3340.42: Respondent failed to ensure the required emission COntrél tests were
conducted on the 1990 Mcrc'ury in accordance with Bureau specifications:

c.. 3373: Respondent created a false and misleading record by stating on thé invoice
that the “evap™ test and the tire pressures tests were performed, when in fact, they were not.

SIXTH CAUSE FOR DISCIPLINE

(Dishonesty, Fraud or Decéit) .
29.. Respondent Stog Man subjected its station license to disci-pline by committing acts
of d‘ishoncst-y,v-fraud, or deceit whereby another-was-injured. -(Health & ISaf;-Code~§ 440722,
subd. (d).) S peciﬁ'call y, on c‘zr about October 18, 2012, Respondent issued a certificate of
comia]iancc for the 1990 Mercury without performing a bona fide inspection of the emission

control devices and systems on the vehicie', thereby depriving the People-of the State of California

~of the protection afforded by the Motor Vehicle Inspection Program. The circumstances are more

particularly set forth in paragraphs 20 thiough 23, above.

SEYENTH CAUSE FOR DISCIPLINE

(Violations of the Motor Véhiclé Inspection .Pi'ogram)

30.  Respondent Roclrjguez‘ subjected his teclnician 1icchses 1o discipline by violating the
Motor Vehicle Iﬁspéction Program. (Heélth & Saf. Code § 44072.2, sﬁbd. {(a).) Sﬁeciﬁcall Y, 88
‘morc particularly set forth in paragraphs 20 through 23, abo've, on or about October 18, 2012,
Respondent Rodriguez failed to complyEy_';t_h___fg]xp_fo]l,c.)yvtipg.Heahh,gnd__”S‘qfe‘gy‘C_ode.s{e.(_:.tﬁo_ns;._‘ -
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a. 44012: Respondent Rodriguez failed to perform the required emission control tests
on ths 1990 Meréury in accordance with procedures prescribed by the Department.

b. _ 44032: Respondent Rodriguez fqiled to perform tests of the emission control
devices and systems oﬁ the 1990 Mercury in accordance with Health and Safety Code section
44012,

EIGHTH CAUSE FOR DISCIPLINE

(Violations of Regulations Pursuant to the Motor Vehicle Inspectibn Program) »
31, Respondent Rodriguez subjected his technician licenses to discipline by failing 10
comply with the Motor Vehicle ]nspcctiori Program. (Health & Saf. Code § 44072.2, subd. (c).)

Specifically, as more particularly set forth in paragraphs 20 through 23, above, on or about

“ October 18, 2012, he failed to comply with the following California Code of Regulations, title 16,

scctidns:

a. 334030, subdivision (a): Respondent Rodrigﬁe-z failed to -inspact and testthe. .. . {.
1990 Mercury in accordance with Health and Safety Code sections 44012 and 44035, and
California Code of Regulations, title 16, section 3340.42. |

b. 3340.41, subdivision (¢); Respondent Rodriguez entered false information into
the Emission lnspect.ion System for the 1990 Mercury by entering ‘;Pézss" for the functional’
portion of the smog inspection when, in fact, the vehicle could hot pass the functional portion of
the inspection because the vehicle's ignition timing was set beyond manufacturer’s specifications
and for entering “Pass”' for the LPFET when in fact, he never performed this inspection on the —
undercover vehicle, | ‘

¢. 3340.42: Respondent Rodriguez failed to conduct the required smog tests and

_inspections onrthe 1990 Mercury in accordance with the Bureau's specifications,
. Y %
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NINTH CAUSE FOR DISCIPLINE
(Dishonesty, Fraud or Deceit)

32. Respondent Rodriguez subjected his technician licenses to discipline by committing
acts involving dishonesty, fraud or deceit whereby another was injured. (Health & Saf. Co.dc §
section 44072.2, s:ubd. (d)) : Speciiically, on or about October 1§, 2012, Respondent Rodriguez
issued a cértiﬁcate of compliance for the 1990 Mercu'ry without performing 2 bona fide
inspection of the emission control devices and systems on the vehiclé, thereby depﬁving the
People oftﬁe State of California of the protection afforded by the Motor Vehicle Inspection
Program. The circumstances are more particularly set fbrth in paragraphs 20 through 23, above.

UNDERCOVER OPERATION #2: NOVEMBER 9, 2012

33. On or about November 9, 2012, a Bureau undercover operator drove the Bureau’s

1994 Toyola to Respondent Smog Man’s facility, The vehicle could not pass a properly

- performed-smog inspection because it was missing the required Pulse Air Injection Reaclor - - -

(PAIR) system.
. 34, Prior to the s1n§‘g inspection, no one at Respondent Smog Man asked the'operator
to sign any paperwork or provided the operator with a written estimate. |
35. Respondent Bernales performed the inspection. He did not perform the ignition
timing check and tire pressure check. Respondent Bemales issued e]ectrqnic Certificate of

Compliance Number () for the vehicle even though it could not have passed the smog

~ inspection. The operator paid $59.00 for the smog inspection and received a copy of Invoice

Number (i and the VIR.
/1
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. TENTH CAUSE FOR DISCIPLINE

(Untrue and Misleading Statements)

56, Respondent Smog Man subjected its registration to discipline by making or
authorizi;xg statements which he knew, or in the exercise of reasonable care L;,hould have known to
be untrue or misleading, (Code § 9884%7, subd, (a)(1).) Speciﬁca]ly, on or about Noveinber 9,
2012, Respondent Smog Man issued a certificate of compliance for the 1994 Toyota, certifying
that fhe vehicle was in comﬁ]iahce with‘applicable .laws and regulations when, iq fact, the PAIR

system was missing. The circumstances are more particularly set forth in paragraphs 33 through

35, above.
ELEVENTH CAUSE FOR DISCIPLINE
(F raud)
1}7. . Respondent Smog Man subjected its registration to discipline by committing acts

of fraud- (Codc § 9884.7, subd. (a)(4}.) Specifically, on-orabout November 9, 2012, Respondent
Smog Man issued a certificate of compliance the 1994 Toyota without performing a bona fide
inspection of th-e emi§sion control devices and systems on the vehicle, thereby depriving the
People of the State of California of the\ protection afforded by the Motor Vehicle Inspection

Program. The circumstances are more particularly set forth in paragraphs 33 through 35, above,

TWELFTH CAUSE FOR DISCIPLINE
(Fatlure to Provide Written Estimate)
38. Respondent Smog Man subjected its registration to discipline.in that on or about
November 9, 2012, it failed to prrovi‘dc acustomer with a written éstimated price for parts and
labor for a speciﬁcjoi:. (Coae § 9884.9:'subd. (a).) The circumstances are more .particularly set

forth in paragraphs 33 through 35, above:.:
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THIRTEENTH CAUSE FOR DISCIPLINE

(Violation of the Motor Vehicle lnspection Program)

39.  Respondent Smog Man subjected its station license to discipline by failing to

comply with the Motor Vehiclc Inspection Program. (Health & Saf. Code § 44072.2, subd. (a).)

Specifically, on or about November 9, 5012, as inore particularly set forth in‘parag'raphs 33
through 35, above, Respondent Smég Man failed t‘o comply with the following Health and Safety
Code sections:
.. a. 44012: R,espondcnt Smog Man failed to ensure that the emission contro) tests on
the 1994 Toyota were performed in accordance with procedures prescribed by the Department,
b. 44615, subdivision (b): - Respondeﬁt Smog Man issued & certificate of compliance

for the 1994 Toyota without probcr]y testing and inspecting the vehicle to determine if it was in

compliance with Health and Safety Code section 44012,

FOURTEENTH CAUSE FOR DISCIPLINE

(Violations of Regulations Pursuant to the Motor Vehlicle Inspection Program)

40. Respendent Smog Man subiccted_ its station license to discipline by failing to comply
with the Motor Vehicle 1nspecti6n Program. (Heallth & Saf, Code § 44072.2, subd. (c).?
Specifically, on or about November 9, 2012, as more .pafticularly set forth in paragraphs 33
through 35, above, Respon;ient Smog Man [ailed to comply with the following California Code
of Regulations, title 16,jsec;tions: |

. 3340.35, subdivision (¢); Respondent Smo‘g; Man issued a certificate of

compliance for the 1994 Toyota'evén though the chhicle had not been inspected in accordance
with Calif‘omia Code of Regulations, tltle 16, séction 334042,

b. 3340.42: Respondent Smog Man failed to ensure the required emission control |

,tésls were conducted on the.1994 Toyota in accordance with Bureau specifications. . . . _ |, . ... ..

3 B
L
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FIFTEENTH CAUSE FOR DISCIPLINE

- (Dishonesty, Fraud or Degeit)

41, Respondent Smog Man subjected its stalion license to discipline by committing acts
mvolvmv d1shonesty, fraud or dec.en whereby another was injured. (Health & Saf. Code §
44072. 2 subd. (d).) Specifically, on or about November 9, 2012, Respondent Smoo Man issued 2
certificate of compliance for the 1994 Toyota without performing a bona fide inspection of the
emis_sio'n control devices and systems on the vehicle, thereby depriving the People of the State of
California of the protection afforded by the Motor Vehicle Inspection Program. The
circumstances are more particularly set forth in paragraphs 33 Ehrough 35, above, .

SIXTEENTH CAUSE FOR DISCIPLINE

(Violz‘at‘ilons of the Motor Vehicle Inspection Program)

42. Respondeﬁt Bernales subjected his téchnician leenses to discipline by failing to
comply with the Motor Veh i"cle Inspection Program, (Health & Saf. Code § 44072.2, subd. (a).)
Specifically, on or about No;/eniber 9, 2012, as more particularly set forth in paragraphs 33
through 35, above, he failed to compiy w:ith the following Bealth and Safety Code sections:

a. 44012: Respondent Bernales failed to perform the 1equ1red emission connol tests
on the 1994 Toyota in accordancc W1th procedures prescribed by the Department,

b. 44032: Respondent Bernales failed to perform iests of the emission control devices
and systems on the 1994 Toyota in accordance with Health and Safety Code section 4401 2.

SEVENTEENTH CAUSE FOR DISCIPLINE

{Violations of Regulations Pursuant to the Motor Vehicle Inspection Program)
43, Respondent Bernales subjecfe.d his technician licenses to discipline by failing to

comply with the'Motor Vehicle Ingpection Program, (Health & Saf. Code § 44072.2, subd. (c).)

Specifically, on or about November 9, 2012, as more _pauiicqle)rly set foxiTh in pa.rag{'aphs 330l

1§
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fhrough 35, above, he failed to con";ply with the [ollowing California Code of Regﬁlations, title
16, sections:

a, 334‘0.30, subdivision (a); Respondent Bernales failed to inspect and test the 1994
Toyota in accordance with Health and Safety Code sections 44012 and 44035, and California
Code of Regulations, title 1.6, section 32}34.0.42.

b. 3340.41, subdivision (¢): Respondent Bernales entered false informétion into the

Ermission Inspection System for the 1994 Toyota by entering “Pass™ for the visual portion of the

smog inspection when in fact, the vehicle could not pass the visual portion of the inspection

because the vehicle’s PAIR systern was missing.
e. 3340,42: Respondent Bernales failed to conduct the required smog tests and
inspections on the 1994 Toyota in ccordance with the Bureau’s specifications.

EIGHTEENTH CAUSE FOR DISCIPLINE

(Dishonesty; Fraud or Deceit) -
44,  Respondent Bernales subjected his technician licenses to discipline by committing
acts involving dishonesty, fraud or deceit whereby another was injured. (Health & Saf, Code §

44072.2, subd. (d).) Specifically, on or abouf November 9, 2012, Respondent issued a certificate

. of compliance for the 1994 Toyola without performing a bona fide inspection of the emission -

control devices and systeins on the vehicle, thereby depriving the People of the State of California
of the protection afforded by the Motor Vehicle Inspection Program. The circumstances are mose

particularly set forth in paragraphs 33 through 35, above.

UNDERCOVER OPERATION #3: DECEMBER 4,2012
45, On or about December 4, 20] 2, a Bureau undercover operator drove the Bureaw’s

1991 Ford to the Respondent Smog Man's fucility and requested a smog inspection. The vehicle

’

s
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could not pass a properly performed smog inspection because the ignition timing was set beyond
manufacturer’s specifications.

46, Prior to the smog inspection, no one at Respondent Smog Man asked the operator to
sign any paperwork nor did anyone provide the operator with a writien estimate.

47. Respbndent Rodi‘igucz perfogned the inspection. He did not perform the ignition
timing check, fuel cap test, and tire prcssurc: check. Respondent Rodriguez issued electronic
Certificate of Compliance Numbe]_for the vehicle even though il could not have
passed the smog mspecnon The operator paid $74 00 for the smog inspection and received a
copy of Invoice Number {jand the VIR.

* NINETEENTH CAUSE FOR DISCIPLINE

(Untrue and Misleading Statements)

48. Respondent Smog Man subjected its registration to discipline by making or

‘ authorlzmg statements which he knew, ot in the exércise of reasonable care shouid have known;-

to be untrue or rmsleadmﬂ (Code § 9884.7, subd. (a)(l) ) Specifically, on or about December 4,
012, Respondent issued a certificate of .com,p_li‘ance for the 1991 Ford, certifving that the vehicle

was in compliance with applicable laws armd regulations whcn in fact, the ignitidn timing was set

beyond manu Facturer’s épeciﬁcatioxm,_ The circumstanées are morve particularly set forth in |

par avraphs 45 through 47, above

TWENTIETH CAUSE FOR DISCIPLINE

v .(qud)
49. Respondent Smog Man subjected its regi\stration to discipline by committing acts of
fraud, (Code § 9884.7, subd. (a)(4).) Spéciﬁcal]y, on or about December 4, 2012, Res;ﬁondent

Smog Man issued & certificate of compliance. for the 1991 Ford without performing a bona fide’

inspection of the emission control devices.and systeins on the vehicle, thereby depriving the . |
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People of the State of California of the protection afforded by the Motor Vehicle Inspection
Program. The circumstances.are more particularly set forth in paragraphs 45 through 47, above,

TWENTY FIRST CAUSE FOR DISCIPLINE

(Failure to Provide Written Estimate)
50. Respondent Smog Man subjected its registration to discipline by failing to provide

the operator with a written estimated price for parts and labor for a Speciﬁé job. (Code § 9884.9,

" subd. (a).) Specifically, on or about December 4, 2012, Respondent did not provide the operator

with an’estimate for the smog inspection. The circumstances are more particularly set forth in

paragraphs 45 through 47, above.

TWENTY SECOND CAUSE FOR DISCIPLINE
(Violation of the Motor Vehicle inspection Program)

51. Respondent Smog Man subjected its station license to discipline by failing to

- comply ‘with-the Motor Vehicle Inspection Program: - (Health & Saf. Code § 440-72.2',' subd. ().}

Specifically, on or about December 4,2012, as morelparticularly set forth in paragraphs 45
through 47, above, Respondent failed to comply with the following Health and Safct}ll Code
scc.tions: |

a.  44012: Respondent failed to ensure that the emission control tests on the 1991
Ford were performed in accordance with procedures prescribed by the Department,

b. 44015, subﬁivision (b;: Respondent issued a certificate cﬁ' compliéncé for ti‘lf:
1991 Ford without properly testing and inspecting the vehicle to dctenﬁine if it was in compliance
with section 44012 of that éodé.
Iy

iy
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TWENTY THIRD CAUSE FOR DISCIPLINE

(Violations of Regulations Pursuant to the Motor Vehicle Inspection Program)

52. Respondent Smog Man subjected ité station license to discipline by' failing to comply
with the Motor V;hic,]e Inspection Program. (Health& Saf. Code § 44072.2, subd. (¢).)
Specifically, on or about December 4, 2012, as more parli‘cularly set forth in paragraphs 45 -
tﬁough 47, above Respondent failed to comply wﬁh the following California Code of
Regulations, tit]e 16, sections:

a.  3340.35, subdivisioﬁ (c): Rcspo‘nder;t issued a certificate of compliance for the -
1991 Ford even though the vehitle had not been inspected in accordance witﬁ Health and Safety

Code section 3340.42.

b, 3340.42: Respondent failed to ensure the x‘cQuired emission contro] tests were
conducted on the 199] Ford in accordance with Bureau specifications,

¢. 3373 Onor about-December 4, 2012', Resp‘o*ndeﬁt created & falseand
misleading record by stating on the invoice that the tire pressures were checked when, in fact,

they were not.

TWENTY FOURTH CAUSE FOR DISCIPLINE
(Dishonesty, Fraud or Deceit) |
53.  Respondent Smog Man has subjected its station license to discipline by committing
acts involving dishonesty, fraud or deceit whereby another was injured, (Healih & Saf. Code §
440722, subd. (d).) Specifically, on or about December 4, 2012, Respondent issued a certificate
of compliance for the 1991 Ford without pertblrﬁing a bona fide inspection of the emission
control devices aﬁd systcmé én.thc.vehiél g, thereby depriving the People of the State of California

of the protection alforded by the Motor Vehicle Ingpection Program. The ¢ircuimstances are more

particularly set forth in paragraphs 45 through 47, above,

19 -
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TWENTY FIFTH CAUSE FOR DISCIPLINE

* (Violations of the Motor Vehicle Inspection Program)
54.  Respondent Rodriguez subjected his technician licenses to discipline by failing to

comply with the Motor Vehicle Inspection Program. (Health & Saf. Code § 44072.2, subd. (a).)

'Specifically, on or about December 4, 2012, as more particularly set forth in paragraphs 45

through 47, above, he failed to comply with the following sections of the Health and Safety Code:
a.  44012: Respondent Rodriguez failed to perform the required emission control
tesﬁ on the 1991 Ford in accordéncé wit}i procedures prescribed by the department,
b.  44032: Respondent Rodriguez faileci to perform tests of the emission control
devices and systems on the 1991 Ford in-accordance with section 44012 of that Code.

- TWENTY SIXTH CAUSE FOR DISCIPLINE

2 (Violations of Regulations Pursugnt tothe Moter Vehicle Inspection Program)
55, : Respondent Rodriguez "éubj'ected ‘his technician licenses to discipline by failing to~
comply with the Motor Vehicle Inspection Program. (Health & Saf. Code § 44072.2, subd. (c).)
Specifically, on or about December 4, 2012, as more paxTiculari y set forth in paragraphs 45

through 47, above, he failed to comply the follow iﬁg sections of California Code of Regulations,

title 16:

a.  3340.30,subdivision (a): Respondent Rodriguez failed to inspect and test the

1991 Ford in accordance with Health and Safety Code sections 44012 and 44035, and the

California Code of Regulations, title 16, section 3340.42,

b, 3340.41, subdivision (¢): Respondent Rodriguez entered false information into
the Emission Inspection System for the 1991 Ford by entering “Pass™ for the functional portion of

the smog inspection when in fact, the veliicle could not pass the functional portion of the

inspection because the vehicle’s ignition timing was set beyond manufacturer’s specifications. . |

20
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‘¢, 3340,42: Respondent Rodriguez failed to conduct the required smog tests and
inspections on the 1991 Ford in accordance with the Bureau's specifications.

TWENTY SEVENTH CAUSE FOR DISCIPLINE

(Disﬁon‘esty, Fraud or Deceit)

56,  Respondent Rofdriguez has subjected his technician licenses to discipline by
comrnitting acts involving dishonesty, fraud or deceit whereby an.other was injured. (Health &
Saf, Code § 44072.2, subd. (d).) Speciﬁcally, on or about December 4, 2012, Respondent issued
a certificate of compliance for the 1991 Ford without pefforming a bona fide inspection of the
emission control devices and systems on the vehicle, thereby depriving the People of the State of
California of the'protection afforded by the Motor Vehicle Inspection Program, The
circumstances are more particulariy set forth in paragraphs 45 through 47, abovev.

JURISDICTION FOR PETITION TO REVOKE PROBATION

57. ~This Pet"it'i‘o‘n' to Revoke Probation is brought before the Director for the Bureauof .

Automotive Repair under Probation Term and Condition Number G of the Decision and Order in

‘the Matter of the Accusation Aguinst Smog Man LI.C, Case Number 79/11-08. Condition G of

the Decision states:
Should the Director of Consumer Affairs determine that Reqpondcnt has failed

to comp y with the terms and conditions of pxobatlon the Department may, after

giving notice and opportunity to be heard, pennaucnt]y mvahdate thc mmsuatmn

and/or suspend or revoke the licenge.

58.  Atall times after the effective date of Respondent Smog Man’s probation, Term A of
the Decision stated that “Respondent shall comply with all statutes, regulations and rules
governing automotive inspections, estimates and repairs.”

v

/"
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CAUSE TO REVOKE PROBATION

(Failure to Comply With All Statutes, Regulations, and Rules)

59. * Respondent Smog Man's probation is subject to revocation because it failed to

comply with all of the Bureau's statutes, regulations and rules as required. (Probation Term A.)

The circumstances are more particularly set forth in paragraphs 6, 20 th}ough 29,33 through'4l,

and 45 through 53, and their subparts, above.

, OTHER MATTERS

60.  Under Business and Professions Code section 0884.7, subdivision (¢), the director ‘

may invalidate temporarily or permanently or refuse to validate, the registrations for all places of
business operated in this state by Smog Man LLC, and Brian Andrew Carlsen, Jennifer Lynn
Allen, and L'indsié Carlsen, Members, doing business as Smog Man uporn a finding that they,
have, or are engaged in a coursé of repeated and willful violations of the laws and .regu!ations
peﬂaining.to an automotive repair dealer.

61, . ..Pursuant to Health and Safety Code sectién 44072.8, if Smog Check Test Only
Station License Number TC256719, issued to Smog Man LLC, Brian Andrew Carlsen, Jennifer
Lynn Allen and Lindsie Carlsén, Members, doing business as Smog Man, is revoked or
suspended, any additional license issued under this chapter in the name of the licensee may be
likewise revoked or suspended by the direétor.

'62.  Pursuant to Health and Safety Code section 44072.8, if Respondent Rodriguez's
technician license(s), 50632641 and/or B1632641, is/are revoked or suspended, any additional
license issued under this chapter in the name of said licensee ma.y be likewise 1‘éx'oked or .
suspended by the Director. .

63, Pursuant to ‘Haalth and Safety Code section 44072.8, if Respondent chalés’
technician license(s), EO633102 and E1633102, is/are revoked or suspended, any additional
license issued under this chapter in the name of said licensee may be likewise revoked or”

suspeﬁ_ded by the Director,
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. and Safety Code in the name of Jose Luis Bernales; .

PRAYER
WHEREFORE, Complainant requests that 2 hearing be held on the matters alleged in this
Accusation and Petition to Revoke Probation, and that following the hearing, the Director of
Consumer Af'fai;s issue a decision: |

l.  Vacating the stay and re-imposing ‘thc order of invalidation of the Z\:Qtomotiw Repa.ir
Dealer Registration Number ARD256719 issued to Smog Man LLC, and Brian Andrew Carlsen,
Jennifer Lynn Allen, and Lindsie Carlsén, Members, doing Busine;s as Smog Man;

2. Revoking, suspending, or pla.cing on probatiqn any other Automotive Repair
Dealer registration issued to Smog Man LLC, Brian Andrew Carlsen, Jennifer Lynn Allen, and/or
Lindsie Carlsen;

3. Vacating the stay and re-ilﬁposing the order of revocation of the Smog Cheék Test

Only Station License Number TC256719 issued to Smog Man LLC and Brian Andrew Carlsen,

- Jennifer Lynn Allen; and Lindsie Carlsen, Members, doing business as, Smog-Man;

4, Revoking or suspending any additional license issued undér.Chaptcr 5 of the Health
and Safety Code in the name of Smog ManlLLC, Brian Andrew Carlsen, Jennifer Lynn Allen,
ana/or Lindsie Carlsen;

5. RevoKing or suspending Benjamin Alberto Rogiriguez‘s smog technician license(s), '
E0632641 and/or E1632641;

6. Revoking or suspending any additionél license issued under Chapter 5 of the Health
and Saf‘ety Code in the name.of Benjamin Alberto Rodri.guez; |

7. Revoking or suspending Jose Luis Bernales' smog technician license(s), EO633102
and E1633102;

8. Revoking or suspending any additional license 1ssued under Chapter 5.0f the Health
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9.  Ordering Smog Man LLC, and Brian Andrew Carlsen, Jennifer Lynn Allen and
Lind.si.e Carlsen, Members, doing business as Smog Man; Bén_jémin Alberto Rodriguez; and Josc
Luis Bernales to pay the Director the reasonable costs of the investigation and enforcement of this-
case, pursuanl to Business and Professwns Code section 125.3; and

10.  Taking such other and further action as deemed necessary and proper,

paTED: LeCember 2o, 20/3 ?%Zé/aé 23‘9%_‘.

PATRICK DORAIS

Chief

Bureau of Automotive Repair
Department of Consumer Affairs
State-of California

Complainant

SF2013901699/ 90364385.doc
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EXHIBIT A

DECISION AND ORDER CASE NO.79/11-08



BEFORE THE DIRECTOR
* DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

* In the Matter of the Accusation Against;

SMOG MAN, LLC | Case No. 79/11-08
dba SMOG MAN . : |
BRIAN ANDREW CARLSEN, Member _ OAM No. 2011070145

JENNIFER LYNN ALLEN, Member
LINDSIE CARLSEN, Member
El Sobrante, CA :

Automotive Repair Dealer Registration .
No. ARD 256719 . -
 8Smog Check, Test Only, Station License
.No., TC 256718 ;
| and
JORGE LLUIS CRUZ-JIMENEZ

Advanced Emission Specialist Technician
License No. EA 150956

Respondents.

DECISION

Without thereby concurring in Legal Conclusion 1, the attached Proposed
Decision of the Administrative Law Judge is hereby accepted and adopted by the
Director of Consumer Affairs as the Decision in the above-entitied matter, except that,
pursuant to Government Code section 11517(c)(2)(C), the typographical error on page
7, paragraph 2, 4™ line, of the Factual Findings of the Proposed Decision is corrected as
follows: -

The phrase “maintained by the bureau in a such manner” is corrected to read
“"maintained by the bureau in such a manner.” L

, P
This Decision shall become effective - AMu iy

' DATED: December 29, 2011

= DOREATHEA JOHNBON +
. Deputy Director, Legal Affairs
- Department of Consumer Affairs




. BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREAU OF AUTOMOTIVE REPAIR
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

SMOG MAN LLC,

dba SMOG MAN
BRIAN ANDREW CARLSEN, MEMBER Case No. 79/11-08
JENNIFER LYNN ALLEN, MEMBER '
LINDSIE CARLSEN, MEMBER :
El Sobrante, CA OAH No. 2011070145

Automotive Repalr Dealer Registration
No. ARD256719 ‘
Smog Check, Test Only, Station License -
No. TC256719

and

JORGELUIS CRUZ-JIMENEZ
Advanced Emission Specialist Technician
License No. EA150956

Respondents.

PROPOSED DECISION

Administrative Law Judge Perry O. Johnson, State of California, Office of .
Administrative Hearings, heard this matter on November 8, 2011, at Oakland, California.

Deputy Attorney General Shana Bagley represented complainant Sherry Mehl, Chxef
of the Bureau of Automotive Repair, Departmient of Consumer Affairs,

Brian Andrew Carlsen represented Smoc Man LLC, himself as well as the other
members-of the limited liability company.

Jorge Luis Cruz-Jimenez was present 4t the hearing of this matter, but he was not
otherwise represemed .

7 0On November 8, 2011, fhe parties submlttedthematterand the réé’ofd Tc‘lbée.d. )
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FACTUAL FINDINGS

Licenses
SMOG MANLLC
1. On November 19, 2008, the Bureau of Automotive Repair (the bureau) 1ssued

Automotive Repair Dealer Registration Number ARD 256719 to respondent Smog Man
LLC, with Brian Andrew Carlsen, Jennifer Lynn Allen and Lindsie Carlsen as members of
the limited liability company, doing business as Smog Man. At the hearing, evidence
showed that the registration €xpiration date is November 30, 2011. As of the hearing date,

~ the business was located at 3753 San Pablo Dam Road in El Sobrante, California. And the

business mailing address was 3650 Maple Avenue, Oakland, CA 94605.

2. On December 23, 2008, the bureau issued Smog Check, Test Only, Station
License Number TC 256719 to Stog Man. As of the hearing date, the license expiration

"date was November 30, 2011, and the station was located at 3753 San Pablo Dam Road in El

Sobranté, California, .
JORGE LUIS CRUZ-JIMENEZ

- 3 In 2006, the bureau issued Advanced Emission Specialist (EA) T echmcian
License No, EA 150956 to Jorge Luis Cruz-Jimenez (respondent Cruz-Jimenez). The license
expired on October 31, 2011. :

VID Data Review — Clean-Plugging
PROGRAM-REPRESENTATWE MATTHEW RODRIGUEZ

4, Bureau Program Representative [I(S) Matthew Rodriguez (PR Rodriguez)
offered persuasive and credible testimonial evidence at the hearing of this matter.

5. PR Rodriguez provided a detalled and comprehensive overview of several
aspects of the bureau’s Smog Check Program. And he described in vivid terms the nature
and circumstances of the illegal activity known as “clean plugging.” '

A properly performed smog check inspection has three parts: 1) a tailpipe emissions
test; 2) a visual inspection of the emission control components; and 3) a functional test of
certain components of the emissions system. .

 The functional test includes testing the On Board Diagnostic, generation II
(OBD II), system on vehicles manufactured in 1996 or later, The technician is required to
connect an interface cable from the BAR-97 analyzer to a Diagnostic Link Connector (DLC)
located inside the vehicle. Through the DLC; the-Emissions Inspection.System:(EIS) -

" automatically retrleves information from the vehlcle 5 on board computer to determme 1f the '



vehicle’s OBD I system is functioning properly. Ifthe vehicle fails the OBD I test, the
vehicle will fail the overall inspection.

The OBD II system continuously performs self-diagnostic tests on the vehicle’s
Power Train Control Module (PCM) and related sensors and actuators, to confirm that the
PCM is able to properly control the operation of the engine and emissions control devices,
These self-diagnostic tests are referred to as readiness monitors (monitors). Each monitor is
designed to diagnose a specific system within the electronic engine and emission controls. If
a malfunction is detected during the monitoring operation, a diagnostic trouble code will be
stored in the PCM memory. Through the DLC, the EIS determines if any codes are present
in the PCM memory.

There are two types of codes, Type A codes and Type B codes. A Type A code
(“hard code”) indicates a significant malfunction that will likely lead to elevated emissions.
Such a malfunction causes the illumination of the Malfunction.Indicator Lamp (MIL), i.e.,
the “check engine” light comes on. A Type A code results in the vehicle failing the smog
check inspection.

Y

Type B codes (“soft codes” or “pending codes”) are usually for malfunctions that
must be detected during two consecutive monitor cycles before the MIL illuminates. The
first time the computer detects signals outside the expected parameters, a pending code is
stored in the PCM memory. If this happens a second time, a hard code is stored and the MIL
is illuminated. A pending code for a vehicle is transmitted to the Vehicle Information
Database (VID); but, the EIS does not reveal the code to the smog check technician, (A
pending code does not necessarily mean there is a problem with the vehlcle and it could be
misleading to a technician.)

All OBD II diagnostic trouble codes are five digits long, with one letter followed by
four numbers, PCM codes start with the letter P. Most codes are specific to certain
manufacturers and vehicle models. Codes for specific makes and models of vehicles are

-listed in the original equipment manufacturer’s (OEM) service information and in the Alldata

and Mitchell reference guides. (Al Idata and Mitchell guxdes acquire information from
vehicle manufacturers.) :

0. Following receipt of confidential information that a particular technician’s
identification number was associated with a pattern of apparent improper smiog check -
servicing of vehicles at the business premisesof respondent Smog Man, PR Rodriguez
commenced an investigation, In March 2010, bureau PR Rodriguez initiated the
investigation of respondent Smog Man after he had personally studied and reviewed
information from the bureau’s VID. (Information on each smog check inspection performed
by -a smog check station is transmitted electromcally to the VID from the station’s BAR97
EIS}, a computer-based analyzer)

- During the course of his 1nvest1gat10n, PR Rodrlguez performed an inspectionof .}
'frecords that were generated through smog check operatlons by personnel assomated W1th




respondent Smog Man. He obtained copies of the smog check vehicle inspection reports for
vehicles 1 through 4, The vehicle inspection reports, which include the smog check
certificate of compliance, contain the following certification above respondent Cruz-
Jimenez’s signature: “I certify, under penalty of perjury, under the laws of the State of
California, that I performed the inspection in accordance with all bureau reqmrements, and
that the information listed on this vehicle inspection report is true and accurate.”

In March 2010, PR Rodriguez performed a detailed review of the VID data for all

. smog check inspections performed at the premises of respondent Smog Man for the period of
April 2009 through May 2009, For the four vehicles listed below, the VID showed that
Respondent Cruz-Jimenez performed the inspections and issued the certificates of
compliance.- Each of the vehicles had one or more OBD II diagnostic trouble codes listed in

- the VID. The trouble codes, however, were not applicable to that vehicle. Those vehicles;
which were found by PR Rodriguez to have been smog tested but which had inapplicable or
‘nonexistent trouble codes, were:

Date and Time of Vehicle Certified & Certificate No.
Inspection ‘License No.
1. 07/19/2009 2001 Volvo V70 NM172414

11:29 to 11:37
2. 12/04/2009

10:521t0 11:11
3, 03/18/2010

no license plates ,

2003 Chevrolet K3500 Silverado NO847673
License No. 7584664

J 2000 Chevrolet K1500 Silverado4WD | . NS213928 | . .

16:31 to 16:41 License No. 6F21332
4. 04/24/2010 2000 Ford F250 SRW Super Duty NS661150
8:30 to 8:41 License No. 77691070
7. - PR Rodriguez reasonably concluded that respondent Cruz-Jimenez pérformed

at respondent Smog Man’s business premises the smog check inspections on each of the four
vehicles using a different vehicle during the OBD II test. His acts constituted an unlawful
© practice known as “clean- pluggmg

Clean-plugging 1 is the use of the OBD I readmess monitor status and.stored trouble -
code status of a passing vehicle for the purpose of illegally issuing a smog certificate to
another vehicle that is not in compliance due to a failure to complete the minimum number of
_ monitoring cycles, or due to the presence of a stored fault code that indicates a failure of an
emission control system or component. Afler entering vehicle information into the EIS for
the veliicle he wishes 1o certify, the technician can clean-plug by either performing a .
complete smog inspection on a different vehicle, or performing an incomplete smog
inspection on the vehicle he wishes to certify and then plugging the interface cable from the
BARY97 EIS into the DLC of a vehicle believed to have a properly functioning OBD II
system. -

Wi
3



8. PR Rodriguez compared necessary data with pending codes in the bureau’s
records for vehicles that underwent smog checks at respondent Smog Man, He found that
the abnormalities regarding inapplicable pending codes for vehicle all came {rom the smog
inspections performed by respondent Cruz-Jimenez.

For vehicles | through 4 listed in Finding 6, the VID shows the same diagnostic
trouble code (called a “pending code” in the VID), The four vehicles were each certified

_with various pending codes, which were stored in the subject vehicles’ memory of the PCM

(the onboard computer for a vehicle, which is titled as the Power Train Control Module)
while the OEM service information showed the subject vehicle did not support the pending

- code that is stored in the PCM memory, From these findings, PR Rodriguez determined that

the vehicles that received smog certificates from respondent Smog Man, through the acts of

- respondent Cruz-Jimenez, were not tested during the OBD II functional test; but, rather

another vehicle was used to acquire the clearance for a smog certificate. The determination
led PR Rodriguez to the conclusion that respondent Cruz-J imenez had engaged in clean

pluggmg acts.’

In particular, PR Rodriguez established the following as to the four vehicles
i, Tuly 19, 2009 Clean Plug- 2001 Volvo V70 automobile

On July 19, 2009, respondent Cruz-Jimenez at the premises of respondent Smog Man
tested a 2001 Volvo V70 and issued a smog certificate. The BAR 97 Test Detail record
shows code P3637 was stored in the PCM memory at the time of certification. Reference
service information shows code P3637 does not apply to a 2001 Volvo V70,

ii. December 4, 2009 Clean Plug ~ 2003 Chevrolet K3500 Silverado fruck

On December 4, 2009, respondent Cruz-Jimenez at the premises of respondent Smog
Man tested a 2003 Chevrolet K3500 Silverado 4WD and issued a smog certificate, The BAR
97 Test Detail record shows code P2801 was stored in the PCM memory at the time of
certification. Reference service information shows code P2801 does not apply to a 2003

Chevrolet K3 500 leverado 4WD,

iii. March 18, 2010 Clean Plug 2000 Chevrolet K1500 Silverado 4WD pickup
truck

On March 18, 2010, respondent Cruz- Jlmenez at the premlses of respondent Smog

" Man tested a 2000 Chevrolet K1500 Silverado 4WD and issued a smog certificate. The BAR

97 Test Detail record shows code P1294 was stored in the PCM memory at the time of
certification, Reference service information shows code P1294 does not apply 10 22000
Chevrolet K1500 Silverado-4 WD,




iv. . April 24,2010 Clean Plug — 2000 Ford F250 SRW Super Duty pickup truck

On April 24, 2010, respondent Cruz-Jimenez at the premises of respondent Smog
Man tested a 2000 Ford F250 SRW Super Duty and issued a smog certificate. The BAR 97
Test Detail record shows codes P0300 and P0420 were stored in the PCM memory at the
time of certification. Reference service information shows codes P0O300 and P0420 do not
apply to a 2000 Ford F250 SRW Super Duty.

9. The weight of the evidence establishes that through the premises of respondent
Smog Man, respondent Cruz-Jimenez issued four fraudulent smog certificates of compliance
by way of clean plugging techniques, The four unlawfully produced certificates pertained to
four vehicles that were not tested in accordance with the California Health and Safety Code.

BUREAU SENIOR ENGINEER DAVID LEWIS

10.- * Mr, David Lewis, a Senior Engineer who has worked for the bureau for 27
. years, presented persuasive and compelling evidence at the hearing. Mr. Lewis has written
the electronic specifications and some code for the BAR-97 EIS analyzer. He supervises the
unit that develops smog check equipment. Mr. Lewis is also the manager of the Next
Generation Electronic Transmission system that connects all of the state’s smog check
analyzers to a central database. And Mr, Lewis is the Chair of the Statewide On Board
Diagnostic Committee and the manager in charge of development and implementation of
California’s future OBD testing systems,

Mr. Lewis explained the process by which the BAR-97 analyzer captures the OBD II
fault codes and transmits that information to the VID. There is error checking between the
analyzer and the vehicle’s computer and error checking between the analyzer and the VID.

- Mr. Lewis showed that it is not possible for the analyzer to transmit a fault code for a
different vehicle than the vehicle that is plugged in. If the interface cable is pulled out of a
vehicle before the test is complete, the fault codes will not carry over to the next vehicle
tested. OBD II data from each vehicle tested is stored separately in the analyzer’s hard drive
until transmitted to the VID. If the interface cable is not plugged in, the analyzer will
indicate that it cannot communicate with the vehicle’s computer. If there is a problem with .
~ the on board diagnostic system of the vehicle, it will not communicate with the BAR97
analyzer and the vehicle will fail the test, :

Mr. Lewis is very familiar with the system of OBD I diagnostic trouble codes, If a
pending code is in a vehicle’s computer, it will be in the OEM for the vehicle. The only way
a code could be transmitted to the VID for a vehicle whose manufacturer has not listed the

code in the OEM is by clean-plugging.

- Bureau analysts and engineers search for anomalies in the VID data using automated
data checks. If, for example, only one Honda has a particular diagnostic trouble code, the

computer identifies that result as being out of the ordinary and, then, the computer.triggersan - .- —.«....ox ...
‘investigation. Mr. Lewis is aware of only ‘a fev instances in which there has been a software.” -~ ="



glitch in the smog check reporting system.” The engineering team is constantly'looking for
. glitches and they are fixed immediately when discovered. , '

Mr. Lewis thoroughly refuted respondent Smog Man’s assertion that phantom
pending codes exist so as to lead to aberrant findings that falsely impute wrong doing to an
‘otherwise conscientious smog check techniques. And he dispelled the notion that a master
list of “trouble codes” is maintained by the bureau in a such manner as to dxstort entries made
by a smog check technician,

Mr, Lewis noted the comprehensive nature of the analysis performed by PR
Rodriguez. Mr. Lewis confirmed the findings and determinations made by PR Rodriguez.

Evidence by Respondent Smog Man

11.  Respondent Smog Man’s evidence consisted only of testimony from a
business owner and member of the limited liability company in the person of Mr, Brian
Andrew Carlsen, However, Mr. Carlsen offered no competent evidence that diminished, or
refuted the evidence presented by complainant in support of the allegations set forth in the
accusa‘uon in this matter. :

12. M. Carlsen denies any knowledge of the alleged clean-plugging by any smog
technician employed by respondent Smog Man. Mr. Carlsen views respondent Cruz-Jimenez
as an honest, reliable and devoted smog check technician, He does not think respondent
Cruz-Jimenez clean-plugged any vehicles at his shop.

Mr, Carlsen proclaimed that no manager, officer or owner of respondent Smog Man,
ever directed or allowed respondent Cruz-Jimenez to clean-plug vehicles during smog
inspections. : ,

13, Mr. Carlsen is employed full time for Lockheed Martin in a federal
government contract section. He and his family members purchased the smog check station,
from which respondent Smog Man is operated, .as an mvestment

Neither Mr. Carlsen nor any member of the limited liability company, which owns
respondent Smog Man, are present full time at the smog check facility. The business owners
rely upon the integrity and professionalism of the staff smog technicians to assure that the

Jaw and regulations of the bureau are followed.

Matters in Mitigation regarding Respondent Smog Man
14, Mr. Carlsen and his family members purchased the business operations, which

is now known as Smog Man, in 2008. His father and wife are integral members in the
company’s ownership. Mr. Carlsen handles the business aspects of the business, including

financial matters, advertising and hiring employees. But he is not present at. the smog check o

o statlon during most times when technicians perform smog check servxces




Mr. Carlsen is proud that respondent Smog Man has gained a good reputation in the
local community. “A local business rating bureau has glven a “five-star rating” to respondent
Smog Man as an outstanding business operation in El Sobrante, Cahfornla

When he and his fellow company members purchased the business in November
2008, the company “inherited” two employees, including respondent Cruz-Jimenez. From
the outset of operations for Smog Man, Mr, Carlsen emphasized to employees a requirement
that they must adhere to the bureau s regulations and law regarding the provision of smog
check services, :

Mr. Carlsen has known respondent Cruz-Jimenez over the past three years, Mr.
Carlsen has never seen. or heard about respondent Cruz-Jimenez engaging in a dishonest
activity. He contmues to support the smog technician as being a law-abiding individual.

From the inception of the business, Smog Man has had only a single smog technician,
namely respondent Cruz-Jimenez. Recently, another technician has been hired to work for
Smog Man. Hence at the time of the hearing, Smog Man employed two smog check
technicians.

Over the period of April 2009 through May 2010, respondent Smog Man has performed
approx1mately 3,600 smog check mspec‘nons

In light of the matters that were revealed as a result of the accusation in this. matter,
Mr. Carlsen is willing to assure that the managing members and the employees of Smog Man
undergo training in the law and regulations pertaining to smog check inspections.

Declination by Respondent Cruz-Jimenez

15.  Respondent Cruz-Jimenez declined to offer testimonial evidence at the hearing
. of this matter. Due to his refusal to provide testimony under oath, an adverse inference may
be made regarding his declination to fender testimony at the hearing of this matter.

Matter in Aggravation regarding Respondent Cruz-Jimenez

16. ~ On August 14, 2008, the bureau issued Citation No. M09-0161 against
respondent Cruz-Jimenez for violation of Health and Safety Code section 44032 (Directive
That a Qualified Technician Perform Tests of Emission Control Systems and Deviees in
Accordance with Health & Saf. Code, § 44012) and California Code of Regulations, title 16,
section 3340.30, subdivision (a) (Directive that a Qualified Technician Inspect, Test and
Repair Vehicles in Accordance with Health & Saf. Code; §§ 44012, 44035 as well as Cal.

" Code of Regs., tit. 16, § 3340.40), The bureau had detected respondent Cruz-Jimenez had
- issued on August 5, 2008, a certificate of compliance to an undercover vehicle that was

maladjusted s0.8s to reﬂect a missing positive crankcase ventilation system. By reason ofthe.. ... wan
" " citation, respondent Cruz Jimenez was requlred to complete an eight-hour trammg course



and to submit proof of completion to the bureau within 30 days of his receipt of the citation.
Respondent Cruz-Jimenez complied with the citation and completed the training program on
October 17, 2008,

Costs of Investigation and Prosecution

17. Complainant seeks recovery of the costs of investigation and prosecution. The
recover of costs sought is argued to be reasonable in an amount of $13,618.97.

18.  The costs are divided into the cost of investigation by the bureau and the costs of
prosecution by the Attorney General’ Office. First, Bureau Program Manager I Timothy -
Corcoran prepared a declaration, dated October 31, 2011. The costs of investigation involved
two program representatives, which included PR Rodriguez, who devoted more than 74 hours -
gathermg data and analyzing the materials, The total cost of investigation is $6,078.97. That
amount is reasonable and may be recovered from respondents by the bureau.

Second, complainant seeks recovery of the costs of attorney services through the
Department of Justice as cost of prosecution. A declaration, dated November 3, 2011, by
Deputy Attorney General Bagley, is accompanied by a printout of time by various personnel .
within the Department of Justice for this matter, The sum of prosecution cost as set out on the
attachment to the declaration is $9,052.50. In the declaration, the deputy attorney general
represents that $7,540 has been billed to the bureau. But both amounts regarding fees by deputy
attorneys general must be viewed to be excessive and not reasonable. The record shows that for
the period of October 27, 2011, through November 2, 2011, Deputy Attorney General Bagley
prepared for the hearing of this matter and engaged in settlement negotiations, She amassed
15.75 hours as billable time in this matter, The resultant bill was $2,677.50. The billable time
by Ms. Bagley and resultant cost of prosecution are deemed as reasonable. And respondents are
obligated to pay that amount. Another deputy attorney general was assigned 1o the matter for
the period of July 1, 2011, through October 28, 2011, That deputy attorney general generated
for Fiscal Year 2011, 19.25 hours for which a cost of $3,272.50 was billed to complainant.

Also during Fiscal Year 2011, that other deputy attorney general attended to the matter from
July 19, 2010 through June 30, 2011, so as to record an additional 21.75 hours, which resulted
in a bill of $3,697.50. In that the other deputy attorney general neither made an appearance in
this matter nor contributed to the settlement of this matter, the sum of the billings by that other
deputy attorney general cannot not be found to be reasonable. The amount of costs of _
prosecution must be set at $4,410 as the amount of money that may be recovered as reasonable
costs of prosecution. (The enforcement cost includes the entirety of the value of time by
Deputy Attorney General Bagley and one-quarter of the value of time billed by the other deputy
attorney general,)

19.  Respondent Smog Man, through Mr, Carlsen, did not offer evidence that the .
business has such financial hardship that it cannot pay the reasonable amount of the cost of
prosecutxon
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20.  Inlight of factual findings above, the reasonable costs of investigation and -
prosecution, which respondents are obligated to pay, is set at $10,488.97.

LEGAL CONCLUSIONS
Standard of Proof

I."  “Clear and convincing proof to‘a reasonable certainty” is the standard of proof '
to be applied to facts in dispute under the Accusation from which disciplinary action may
result against the registration held by arespondent. (Ettinger v. Board of Medical Quallty
Assurance (1982) 135 Cal.App.3d 853.)

“Clear and convincing evidence” means evidence of such convincing force that it
demonstrates, in contrast to the opposing evidence, a high probability of the truth of the facts
for which it is offered. “Clear and convincing evidence” is a higher standard of proof than
proof by “a preponderance of the evidence.” (CACI' 201.) “Clear and convincing evidence”
requires a finding of high probability for the propositions advanced in an accusation against a
targeted respondent licensee. It must be so clear as to leave no substantial doubt and to
- command the unhesitating assent of every reasonable mind. (/n re Michae! G. (1998) 63
Cal.App.4th 700.) And, the standard of proof known as clear and convincing evidence is
required where particularly important individual interests or rights are at stake. (Weiner v.
Fleischman (1991) 54 Cal.3d 476, 487.)

The Factual Findings and Order, herein, rest upon proof by clear and convineing
evidence to a reasonable certainty that shows respondents’ acts and omissions in the matters
recorded herein.

Resﬁona’ent Smog Man LLC is Subject to Agency Action

2. In light of the well-established rule of nondelegable duties of a licensee,
respondent Smog Man must be held responsible for the acts and omissions of respondent .
Cruz-Jimenez, and the limited liability company is subject to the causes for discipline, which
result from the severe misconduct that occurred on the premises of the licensee.

The rule nondelegable duties, WhICh is-similar to the doctrine of respondeat superior,
advances that a “licensee, if he elects to operate his business through employees, must be
responsible to the licensing authority for [the employees’] conduct in the exercise of his
license.” (California Assn. of Health Facilities v. Department of Health Services (1997) 16
Cal.4th 284, 295.) “By virtue of the ownershlp ofa... license such owner has a
responsibility to see to it that the license is not-used in vnolatlon of law.” (Ford Dealers Assn.

v. Dept. of Motor Vehicles (1982) 32 Cal.3d 347, 360.)

' Judicial Council of California, Civil fojry I_}istruétions. ’

C 10
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In citing Civil Code section 2330, the court in the Ford Dealers Association case
commented that; “The settled rule that licensees can be held liable for the acts of their
employees comports with the general rule governing principal-agent liability. ‘An agent
represents his principal for all purposes within the scope of his actual or ostensible
authority.” (Civil Code section 2330.)” (Ford-Dealers Assn. v. DMV, supra, 32 Cal.3d at p.
360.)

The rule of nondelegable duties of licensees is of common law derivation, (California

Assn. of Health Fdcilities v. Department of Health Services 16 Cal.4th, supra, at p. 296: Van
Arsdale v. Hollinger (1968) 68 Cal.2d 245, 251.) The essential justification for the rule is to
ensure accountability of licensees so as to safeguard the public health, safeéty or welfare.
" More importantly, if a license, such as respondent Smog Man LLC, were not liable for the
acts and omissions of their agents and independent contractors, “effective regulation would
be impossible. [The licensee] could contract away the daily operations of his business to
independent contractors and become immune to disciplinary action by the licensing
authority.” (California Assn. of Health Facilities v. Department of Health Services, supra, 16
Cal.4th at p. 296.) Such result would undermine effective law enforcement and regulatory
oversight. And, the concept that a licensee will be held liable for the acts of agents is one
~ that has been applied to situations where the agent is an independent contractor or isan

employee. (See Banks v. Board of Pharmacy (1984) 161 Cal.App.3d 708, 713; Rob-Mac,
Anc. v. Dept. of Motor Vehicles (1983) 148 Cal.App.3d 793, 797-798.) ’

Respondent Smog Man, through its members, officers and directors, was obligated to
supervise and control the activities and functions of the smog check technicians, who were
associated with the Smog Check Station. Respondent Smog Man and its members must bear
full responsibility for the acts and omissions of the corporation’s employees especially
respondent Cruz-Jimenez,

Respondent Smog.Man LLC
FIRST CAUSE FOR DISCIPLINE: UNTRUE OR MISLEADING STATEMENTS

3. Cause for discipline of the automotive repair dealer registration issued to
Smog Man LLC exists pursuant to Business and Professions Code section 9884.7,
subdivision (a)(1), in that respondent Smog Man, through its employee respondent Cruz- -
Jimenez, made knowingly untrue or misleading statements by certifying that each of the four
vehicles listed in Finding 6 had been properly inspected and found to be in compliance with
applicable laws and regulations. ‘

SECOND CAUSE FOR DISCIPLINE: FRAUD
4. Cause for discipline of the automotive repair dealer registration’issuedto *
Smog Man LLC exists pursuant to Business and Professions Code section 9884.7,

subdivision (a)(4), in that respondent Smog Man, through its employee. respondent Cruz-.. ... ...
Jimenez, engaged in fraudulent conduct by 1 lssulng electromc certlﬁcates of comphance for R
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the four vehicles listed in Finding 6 without performing bona fide smog 1nspectxons to'the
detriment of the people of the state of California.

THIRD CAUSE FOR DISCIPLINE: VIOLATI ONS OF THE MOTOR VEHICLE INSPECTION PROGRAM

5. Cause for discipline of the smog check station license issued to Smog Man
LLC exists pursuant to Health and Safety Code section 44072.2, subdivision (a), in that,
through its employee respondent Cruz-Jimenez, it failed to comply with the following
provisions of the Health and Safety Code pertaining to the Motor Vehicle’ Inspectlon
Program:

a. Section 44012; failing to ensure that emission control tests were performed on
the four vehicles Jisted in Finding 6 in accordance with bureau procedures.

b, Section 44015: issuing electronic certificates of compliance for the four
vehicles listed in Finding 6 without proper testing and inspection.

FOURTH CAUSE FOR DISCIPLINE: FAILURE TO COMPLY WITH REGULATIONS UNDER THE '
MOTOR VEHICLE INSPECTION PROGRAM

: 6. Cause for discipline of the smog check station license issued to Smog Man
LLC exists pursuant to Health and Safety Code section 44072.2, subdivision (¢), in that,
through its employee respondent Cruz-Jimenez, it failed to comply with provisions of the
California Code of Regulations, title 16, as follows:

a. Section 3340.24, subdivision (c): Respondént Smog Man through its
employee respondent Cruz-Jimenez falsely or fraudulently issued electronic -
stnog certificates of compliance for the four vehicles listed in Finding 6.

b. Section 3340.35, subdivision {c): Respondent Smog Man through its employee
respondent Cruz-Jimenez issued electronic smog certificates of compliance for

- the four vehicles listed in Finding 6 without inspecting them in accordance
‘with section 3340.42. -

C. Section 3340.42: Respondent Smdg Man failed to ensure that the required .
smog tests were conducted on the four vehicles listed in Finding 6 in
accordance with the bureau’s specifications. '

FIFTH CAUSE FOR DISCIPLINE: DISHONESTY, FRAUD OR DECEIT
7. Cause for discipline of the smog ‘check station license issued to Smog Man

LLC exists pursuant to Health and Safety Code section 44072.2, subdivision (d), in that,
respondent Smog Man through its employee respondent Cruz-Jimenez, engaged in acts of

-~ dishonesty, fraud or deceit by issuing electronic certificates-of compliance for the four- - == -.- . -
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vehicles listed in Finding 6 without performing bona fide smog inspections, to the detriment
of the peop]e of the state of California.

Respondent Jorge Luis Cruz-Jimenez
S1XTH CAUSE FOR DISCIPLINE: VIOLATIONS OF THE MOTOR VEHICLE INSPECTION PROGRAM

8. . Cause for discipline of the technician license issued to respondent: Cruz-
Jimenez exists pursuant to Health and Safety Code section 44072.2, subdivision (a), in that
he failed to comply with the following provisions of the Health and Safety Code pertaining
to the Motor Vehicle Inspection Program:

a, Section 44012: failing to perform emission control tests on fhe four vehicles
listed in Finding 6 in accordance with bureau procedures.
o : |
b. Section 44059: willfully making false entries on the vehicle inspection reports
for the four vehicles listed in Finding’ 6.

SEVENTH CAUSE FOR DISCIPLINE: FAILURE TO COMPLY wnH REGULATIONS UNDER - THE
MoOTOR VEHICLE INSPECTION PROGRAM

9. Cause for discipline of the technician license issued to respondent Cruz-
Jimenez exists pursuant to Health and Safety Code section 44072.2, subdivision (c), in that
respondent failed to comply with provmons of California Code of Regu]atlons, title 16, as
follows: :

a. Section 3340.24, subdivision (c): respondent falsely or fraudulently issued
electronic certificates of compliance for the four vehicles listed in Finding 6.

b. Section 3340.30, subdivision (a): respondent failed to inspect and test the
vehicles listed in Finding 6 in-accordance with Health and Safety Code
sections 44012 and 44035, and California Code of Regulations, title 16,
section 3340.42.

c. Section 3340.42: respondent failed to conduct the required smog tests and
inspections on the four vehicles listed in Fmdmg 6 in accordance with the
bureau’s specifications. :

EI1GHTH CAUSE FOR DISCIPLINE: DlSHON'ES'I‘Y_:, FRAUD OR DECEIT
10,  Cause for discipline of the technician license issued to respondent Cruz-

Jimenez exists pursuant to Health and Safety Code section 44072.2, subdivision (d), in that
he engaged in acts of dishonesty, fraud or deceit by issuing electronic certificates of

J__:"comphance for the four vehicles listed in Finding 6 without performing bona ﬂde smog REUR

inspections, to the detriment of the people of the state of Cahforma

3.




Discipline of Other Licenses

11.  Under Health and Safety Code section 44072.8, the suspension or revocation
of a smog check station license or smog technician license constitutes cause to suspend or
- revoke other related licenses held by the disciplined licensee. Accordingly, if the smog
check station license issued to Smog Man is dlsmplmed its automotive repair dealer license
may also be disciplined. P

12.  Business and Professions Code section 9884.7, subdivision (c), provides that
“the director may suspend, revoke, or place on probation the registration for all places of -
business operated in this state by an automotive repair dealer upon a finding that the
automotive repair dealer has, or is, engaged in a course of repeated and willful violations of
- this chapter, or regulations adopted pursuant to it.”

Appropriate Discipline

13, Respondent Cruz-Jimenez’s misconduct in clean-plugging four vehicles
reflects a fundamental lack of honesty, integrity and commitment to the goals of the smog
check program. It would be contrary to the public interest to allow him to keep his
technician license.

Although it was not established that any of the limited liability company’s members
possessed knowledge regarding the unlawful clean-plugging activity, the fact that respondent
Smog Man’s employee was able to repeatedly commit these violations indicates a lack of
oversight and appropriate procedural safeguards by Mr. Carlsen and his business associates
as the smog-check station licensees. But Mr. Carlsen has agreed to implement a plan to
prevent future violations by other technicians he may employ. It would not be contrary to
the public interest to allow respondent Smog Man to retain its smog check station license on
a probationary basis. ' '

And because the violations involved smog check inspections and not general auto
repair, and it was not established that Mr. Carlsen or his business associates knew about
respondent Cruz-Jimenez’s misconduct, outmght revocation of respondent Smog Man’s auto
~ repair dealer registration is not warranted. .Henge it would not be contrary to the public
interest to allow respondent Smog Man to keep its auto repair dealer reglstratlon ona
probationary basis.

Because of the lack of knowledge on the part of the members of the limited liability
company that comprises respondent Smog Manh regarding the unlawful acts on the part of its
employee, coupled with the expressed commitment to institute greater controls in the smog
check process, along with the fact of the ciirresit stagriant economy, a period of actual
suspension of the operations of the smog check, test only, station would not meet the ends of

. justice or public protection. Hence the order below.does.not include a period of suspensmn i i

-:for operatlons of either the ARD or the’ Smog c:heck test only, statlon hcense

4
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Costs of Investigation and Enforcement

~ 14, Complainant has requested that respondents be ordered 1o pay the bureau the -
costs of investigation and enforcement of the case. Business and Professions Code section
125.3 provides that respondents may be ordered to pay the bureau “a sum not to exceed the
reasonable costs of the investigation and enforcement of the case.” »

The case of Zuckerman v. Board of Chiropractic Examiners (2002) 29 Cal.4th 32 sets
forth the factors to be weighed in a licensing agency setting about to recover costs of
investigation and prosecution. Those factors include whether the licensee has been
successful at hearing in getting charges dismissed orereduced, the licensee’s subjective good
faith belief in the merits of his or her position, whether the licensee has raised a colorable
- challenge to the proposed discipline, the financial ability of the licensee to pay, and whether
the scope of the investigation was appropriate to the alleged misconduct. As set out in
Factual Finding 19, the scope of the prosecution and resultant costs are excessive and
unreasonable. Moreover, in that respondent Cruz-Jimenez is no longer to be employed for
the immediate future and in that respondent Smog Man is to be a going concern, and as there
is no evidence that militates in respondent Smog Man’s favor regarding its financial ability to
~ pay a cost recovery award, the entire sum of the reasonable costs is to be borne by

‘respondent Smog Man, The reasonable cost of investigation and prosecution is set at
$10,488.97. Respondent Smog Man is to pay the entire sum of the costs.

ORDER

1. Advanced Emission Specialist (EA) Technician License No. EA 150956
issued to respondent Jorge Luis Cruz-Jimenez, is revoked pursuant to Legal Conclusions 8, 9
and 10, separately and for all of them.

2. Smog Check, Test Only, Station License Number TC 256719 issued to Smog
Man LLC, doing business as Smog Man, with company members being Brian Andrew
Carlsen, Jennifer Lynn Allen and Lindsie Carlsen, is revoked pursuant to Legal Conclusions
5, 6 and 7, separately and for all of them. However, the revocation of the Smog Check, Test
Only, Station License is stayed for five (5) years, during which time respondent Smog Man
LLC and its members shall be subject to the following terms and conditions of probation:

A, Respondent shall comply with all statutes, regulanons and rules governing
automotive inspections, es'umates and repairs.

B. Respondent or respondent’s authiorized representative must report in person or
in writing as prescribed by the Bureau of Automotive Repair, on a schedule set
by the bureau, but no more frequently than each quarter, on the methods used

" and success achieved in maintaining compliance with the terms and conditions
... of probation. -
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C. Within 30 days of the effective date of this decision, respondent shall report
any financial interest which he has in any other business required to be
registered pursuant to Business and Professions Code section 9884.6.

D.  Respondent shall pay the bureau’s actual and reasonable costs of prosecution
of this matter in the amount of $10,488.97. This amount shall be paid to the
bureau within 60 days of the effective date of this decision, unless the bureau,
upon a request from respondent, allows payment to be made in installments, If
the total amount of $10,488.97 has not been paid at the end of the five-year
term of probation, probation shall be extended until full payment has been

made,

E.-  Respondent shall provide bureau representatives unrestricted access to inspect
all vehicles (including parts) undergoing repairs, up to and including the point
of completion.

F. If an accusation is filed against respondent during the term of probation, the

Director of Consumer Affairs shall have continuing jurisdiction over this
matter until the final decision on the accusation, and the period of probatlon
shall be extended until sajd decision.

G. Should the Director of Consumer Affairs determine that respondent has failed
to comply with the terms and conditions of probation, the department may,
after giving notice and an opportunity to be heard, suspend or revoKe the

' registration, _ .

3 Automotive Repair Dealer Registration Number ARD 245548 issued to
respondent Smog Man LLC, doing business as Smog Man, is permanently invalidated
pursuant to Legal Conclusions 3 and 4, separately and for both of them. However, the
permanent invalidation is stayed for a five (5) year period, during which time respondent
shall be subject to the same terms and conditions of probation set forth in paragraph 2 of this
Order.

4. The automotive repair dealer regxstratlon of any place of busmess operated by
respondent Smog Man LLC, or Brian Andrew Carlsen, ennifer Lynn Allen or Lindsie
Carlsen, other than Smog Man, shall be subject to the same terms and condijtions of
probation set forth in paragraph 2 of this Order.

DATED: December 7, 2011

‘.\; \ y .
PERR.Y-€J, JOHNSON

ceoe = = Administrative Law.Judge - . -

= Office of Administrative Hearings
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